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DECISION AND ORDER - DENIAL/AWARD OF BENEFITS

This is a dam for worker's compensation benefits under the Longshore and Harbor Workers
Compensation Act, as amended (33 U.S.C. 8901, et seq.), herein referred to asthe "Act.”



Hearing History and Record

The hearings were held on June 15, 16 and 30, 1999 in San Francisco, Cdifornia, a which time
al parties were given the opportunity to present evidence and ord arguments, with post trid depostions
ruled appropriate due to the manner in which the Bunker Fuel MSDS RX 49 cameto light during Ms.
Kesay’s June 16, 1999 testimony, after the medica experts earlier testimony.

The partiespresented thefollowinglivetestimony in June 1999: Claimant (TR 47-109); LedieFrey
(TR 110-121); Dr. Duhan (TR 122-194); Frank Leonis (TR 195-211); for Employer Dr. Cayton (TR
219-278); Gidget Kelsey (TR 279-326); James Stark, M.D. (TR 336-414), followed by the Claimant’s
recdling of Dr. Duhan. (TR 415-437). Thefollowing referenceswill beused: TR for theofficid June 1999
hearing transcript, CX for a Clamant's exhibits, and RX or EX for an exhibit offered by the
Employer/Carrier (“Respondents’). At Tr. 5-6 the ALJincorporated identified documents which reflect
pre-hearing activities in this matter, including the Director’ s Notice/Postion Statement, ALJ s Order to
Comped claimant on respondents motion, and ALJ s February 9, 1999 Trid Noticeand PreTrid Order.

Pogt-hearing the parties filed the August 2, 1999 cross examination depogtion testimony of H.
Adam Duhan, M.D, (marked hereas DTX), and the January 13, 2000 transcript of the direct examination
of RevdsM. Cayton, M.D, and his January 26, 2000 cross-examination. Both of Dr. Cayton’ sdepositions
aremarked here CTX: pages 1-18 direct, pages 19-81 cross'. OnJune 1, 2000, DTX wasfiled with our
Docket Clerk. The record closed on July 10, 2000 with the receipt of the parties’ Post Triad Briefs.

The documentary record before this Court as congtituted at trid’ sclose consists of CX 1-8, CX
10. CX 10is Dr. Duhan's CV admitted 6/15/99 over employer’s objections although not timely
exchanged under the ALJ sPre-Trid Order. CX 8 consgts of thefive pagesof theHarrison text and the
Farrow, Chu and Nisse articlesreferred to by Dr. Duhanduring his 6/30/99 tesimony. TR 444-448, filed
by daimant’s 7/13/99 letter.? See dso ALJ s 8/2/99 advicefidentification as to what wasreceived inCX
8at DTX 20-23.

Respondent’ s documentary evidence conssts of Exhibits RX 1-RX 51; RXs1-48 were admitted
6/15/99, RXs50-51 were admitted 6/30/99. RX 49 was admitted on 6/16/99, 6/30/99. RX 49 isthe
1/31/90 Maeria Safety Data Sheet (“MSDS’) for the “Bunker” fud oil 2 referred to in Ms. Kelsey's
6/16/99 testimony, the subject of claimant’s contentions as to employer’s failure to provideand disclose
it inresponseto hisdiscovery request. Itis thebasisfor hisgranted request the record be reopened and
Dr. Duhanrecaled. See TR 305-317, 321-23, 326-328. As reflected below and in the record, the
presence of the bunker fud oil Ms. Kelsey tedtified to, the bunker fud ail of the RX 49 MSDS, until that

1 Thismarking isin accord with Claimant’'s Post Trial Brief’ s identification of these three post trial
depositions taken in accord with counsels’ 6/1999 agreements. This marking corresponds to their identification by
Employer as“DTR1,” “DTR2,” and “DRT3,” respectively at Respondent’s Post Trial Brief pg.2

2 Dr. Duhan’s CV admitted and marked as CX 8 6/15/99 has been renumbered CX 10. For clarity inthe
record so the 6/30/99 text/articles used by Dr. Duhan during the course of his testimony that day, agreed to at
Tr.444-449 and as submitted by claimant’s 7/13/99 transmittal |etter, are in agreement with the Exhibit Number
claimant used 7/13/99. Asisthe CX 9 numbering for the Delzell abstract attached to CTX of 1/26,2000, admission
taken under advisement at Dr. Cayton’ s recalled cross examination testimony but attached and identified for appeal
purposes.

3 When the term “Bunker Fuel” or “Bunker Oil” is used in this decision it refers to all the stated contents
of the MSDS RX 49 and by the use of the term “Bunker Fuel Oil,” “Bunker Fuel,” “Bunker Qil,” “bunker fuel oil” and
“bunker fuel” al of thisMSDS's stated and reflected Trade names: “Bunker Fuel, Low Sulfur Fuel Oil, High Sulfur
Fuel Oil”are thereby included in each of these references when used.
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6/16/99 point, was not known to be present inthe petroleum coketransported/processed throughthe DSC
work site, the subject of the occupational exposure daimat issue. The presence of the RX 49 Bunker Fuel
was unknown to both medica experts, Dr. Duhanand Dr. Cayton, whose testimony had concluded before
Ms. Kelsey’ s presentation.

The 6/30/99 ruling to permit the requested recdl of Dr. Duhan produced Claimant’s Brief on
Evidence and Respondents Opposition to Rebuttal Testimony from Dr. Duhan, both documents
incorporated into this record, and discussed by both counsdl at the 6/30/99 proceeding, at Tr. 398-415,
prior to Dr. Duhan's presentation. The subsequent post hearing medica depositions agreed to in
connection with Dr. Duhan’s recall and the 1/30/90 MSDS RX 49 turn-of-events followed.resulted. The
depogitionsidentified and admitted above, a which this ALJ participated telephonicaly.

Also attached to this record is the abstract of the article by Honda Y. Delzdll, identified at CTX
64-71, marked CX 9, in the circumstances reflected.

Nature of Claims at | ssue

There aretwo (2) forma clams before me a thistime. Oneisahearing loss clam.

The second is the two pronged claim of OWCP Case No. 13-95605. Asfiled 6/6/96 at EX 6,
this two pronged clam is based on Claimant’ s dleged right hip injury due to stress and strain on the job,
and for circulatory problems due to prolonged exposure to petroleum products. His date of injury asto
bothis his 6/25/91 last day of Longshore Act work, prior to his retirement that month.

In Clamant’ s Pre Hearing Statement his hip injury contentions were not st forth. But stipulation
preliminaries and opening statement indicated his right hip injury clam was a cumulative trauma
ogtecarthritis claim with a contention hislast nine days of work as a Caterpillar bulldozer operator with
Digblo Service Corporation, his going on and off the bulldozer these days, aggravated, hastened and
accelerated his osteoarthritic hip condition resulting in 12/94 replacement surgery.*

The occupationd exposure portion of this claim was indicated in Pre Hearing Statement to be a
Myeodysplastic Syndrome (“MDS’) condition, elsewhere reflected asa blood disorder,® resulting from
years of exposureto toxicsat work including aerosolized petroleum coke, cement powder and bulk grain.
Inhearing preliminaries, daimant contended it was exposureto the coke dust and coke fumes of petroleum
coke at DSC during his last nine days of employment ending 6/25/91, as wel as prior petroleum coke
Longshore Act exposuresamost entirely at DSC, which either hastened or accel erated or actually caused
hisMDS. Asto both these claims the parties stipulate and | so find (TR 9-10):

Stipulations and Issues

Withreferenceto Clamant’ sdam for benefitsfor his binaura hearingloss, OWCPNo. 13-95367,

4 Claimant's post trial brief, pg. 4, describes these work circumstances causing harm as.  his “described ...
actions that he makes physically with the Caterpillar in driving it, climbing on it and doing whatever he has to do
withit.” Pg 4.

5 A disorder of the bone marrow which results in the lesseni ng of production of white and red blood cells.
Approximately 3000 new cases are expected each year in the United States; 1 to 10 per 100,000 people are diagnosed
with MDS in Western developed countries. Harrison Text. 1998 CX8:2
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Case No. 1999-L HC-0391, the parties have stipulated, and the record reflects the following (TR 7-10):

1.

w

© © N o 0 b

11.
12.

13.

An employment relaionship existed between Clamant and Employer at the time of the cumulative
injury ending June 25, 1991.

The clam falls under the coverage of the Longshore Act.

Employer was sdf-insured for lighility under the Act at the time of the cumulative injury ending June
25, 1991.

Timely notice of the claim was provided to the Employer.

The clam wastimdy filed, on 3/8/96 by EX 6.

The clam was timely controverted.

Claimant had an average weekly wage of $1,138.40 at the time of the aleged injury.
The gpplicable compensation rate is $682.14 (maximum).

Aninjuryto Clamant’ sauditory system occurred asthe result of noise exposure during Clamant’s
employment as alongshoreman.

Diablo Service Corporation (hereinafter “DSC” or “Employer™) wasthe last responsible employer
for Clamant’s hearing loss dam.

Claimant sustained no temporary disability as the result of injury to his auditory system.

Claimant sustained permanent disability in the amount of 2.5% binaura hearing loss, entitling him
to 5 weeks of permanent partia disability indemnity under the Act.

Clamant is entitled to reasonable medica care necessary to cure or relieve him fromthe effects of
his hearing loss.

Withreferenceto OWCP No. 13-95605, 1991 L HCA 392, the daimfor benefitsfor Claimant’s

aleged right hip and circulatory problems, the parties stipulate and | so find (TR 9-10):

The Act gppliesto this proceeding.

The Clamant and the Employer were in an employee-employer raionship at the rlevant times
and until June 25, 1991.

Employer was sdlf-insured for liability under the Act a the time of the dleged cumulaive trauma
ending June 25, 1991.

The clam, filed 6/6/96 by EX 6, wastimey controverted.

The Clamant isnot daiming temporary disability asthe result of hisaleged injury to hiscirculatory
sysem.



6. The Clamantisnot daiming permanent total disability asthe result of hisaleged injury to hisright
hip.

8. The Clamant is not daming permanent total disability as the result of his dleged injury to his
circulatory system.

At hearing a permanent partia disability due to both or each of these unscheduled injuries was
damed from June 25,1991 onward, $639.60 aweek, based on hisremaining $188.60 earnings capacity
in the business operations he has performed since the 1950s while longshoring. ($1,138.40 minus a $959
wageloss) Incdamant’'sPog Trid Brief, page 3, asto the circulatory injury he claims disgbility only as
of the MDS diagnosis and blood transfusions which occurrred after his 12/94 hip replacement surgery.

The unresolved issuesin this proceeding on the OWCP 13-95605 clams are:

1. Whether Clamant’ s alleged right hip problems arose out of and/or occurred in the course of his
maritime employment.

2. Whether Claimant’ saleged injury to hiscirculatory system arose out of and/or inthe course of his
maritime employment.

If S0, the nature and extent of his disability.
8 8(f)
Clamant’ s average weekly wage.

Last Responsble Employer.

N o o b~ w

Clamant’ sentitlement to anaward of medica benefits for his dleged problemsto hisright hip and
circulatory system.

8. Claimant’ s entitlement to an award of interest on any past due compensation benefits, as well as
hisattorney’ sentitlement to afee, aswdl as reimbursement of litigationexpensesfor the successful
prosecution of the clams.

Applicable Law on Injury, Causation | ssues and Responsible Employer

The Act provides a presumptionthat adam comeswithinitsprovisons. See 33 U.S.C. §920(a).
This Section 20 presumption "applies as much to the nexus between an employee's malady and his
employment activities as it does to any other aspect of aclam.” Swinton v. J. Frank Kdly, Inc., 554
F.2d 1075 (D.C. Cir. 1976), cert. denied, 429 U.S. 820 (1976).

To edtablish a prima facie daim for compensation, aclamant need not affirmatively establish a
connection between work and harm. Rather, a claimant has the burden of establishing only that (1) the
damant sustained physical harm or pain and (2) an accident occurred in the course of employment, or
conditions existed a work, which could have caused the harm or pain. Kéelaita, v. Director, OWCP,
799 F. 2d 1309 (9" Cir. 1986); Kier v. Bethlenem Steel Corp., 16 BRBS 128 (1984). Once this
primafacie caseis established, a presumption is created under Section 20(a) that the employe€'s injury
or death arose out of employment. Once clamant establishes a physical harm and working conditions
which could have caused or aggravated the harm or pan, the burden shifts to the employer to present
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substantial evidence dlamant's condition was not caused or aggravated by his employment. Brown v.
Pacific Dry Dock, 22 BRBS 284 (1989); Rajotte v. General Dynamics Corp., 18 BRBS 85 (1986).
To rebut the presumption, the party opposing entitiement must present substantial evidence proving the
absence of or savering the connection between such harm and employment or working conditions. Kier,
supra.. The statutory 820(a) presumption may be overcome by evidence specific and comprehensive
enough to sever the potentia connection between the disability and the work environment. Par sons Cor p.
of Californiav. Director, OWCP, 619 F.2d 38 (9th Cir. 1980).

If damant's employment aggravates a non-work-related, underlying disease so as to produce
incapacitating symptoms, the resulting disability iscompensable. See Raj otte supra. If employer presents
"gpecific and comprehensive' evidence sufficient to sever the connection between claimant's harm and his
employment, the presumptionno longer controls, and the issue of causation must be resolved onthe whole
body of proof. See, e.g., Leonev. Sealand Terminal Corp., 19 BRBS 100 (1986).

Moreover, the employment-related injury need not be the sole cause, or primary factor, in a
disability for compensationpurposes. Rather, if anemployment-relatedinjury contributesto, combineswith
or aggravates a pre-existing disease or underlying condition, the entire resultant disability is compensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Cir. 1986). Rajotte. Also, when clamant sustainsan
injury at work which isfollowed by the occurrence of a subsequent injury or aggravation outside work,
employer is liable for the entire disability if that subsequent injury is the naturd and unavoidable
consequenceor result of theinitial work injury. Bludworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th
Cir. 1983). The term injury includes the aggravation of a pre-existing non-work-related condition or the
combinationof work- and non-work-related conditions. Lopezv. Southern Stevedor es, 23BRBS 295
(1990).

Whether a Clamant's disahility is casudly related to, and is the naturd and unavoidable
consequence of his occupationa diseases or injury, or whether a subsegquent event constituted an
independent and intervening event attributable to a Claimant's subsequent actions, thus breaking the chain
of causdlity between the occupationd diseases and any disability he may now be experiencingis set out in
Cyr v. Crescent Wharf & Warehouse, 211 F.2d 454, 457 (9th Cir. 1954).

If the 820 (a) presumption is rebutted, it no longer controls and the record as awhole must be
evauated to determine the issue of causation. Del Vecchiov. Bowers, 296 U.S. 280 (1935); Volpev.
Northeast Marine Terminals, 671 F.2d 697 (2d Cir. 1981). Once rebutted, the presumption itsalf
passes completely out of the case and the issue of causation is determined by examining the record “asa
whole’. Holmes v. Universal Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolutionof dl evidentiary disputesunder the Act; wherethe evidencewas
in equipoise, dl factua determinations were resolved in favor of the injured employee. Young & Co. v.
Shea, 397 F.2d 185, 188 (5" Cir. 1968), cert. denied, 395 U.S. 920, 89 S. Ct. 1771 (1969). The
Supreme Court hdd in 1994 that the “true doubt” rule violated the Administrative Procedure Act, the
genera statutegoverningdl adminigrativebodies. Director, OWCPv. Greenwich Collieries, 512 U.S.
267, 114 S. Ct. 2251, 28 BRBS 43 (CRT) (1994). Accordingly, after Greenwich Coallieries the
employee bears the burden of proving causation by a preponderance of the evidence after the presumption
is rebutted.

The Employer as a sdf-insurer is subject to responsibility for payment of benefits under the rule
gated in Travelersinsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert. denied sub nom.
Under the last employer rule of Cardillo, the employer during the last employment in which the damant
was exposed to injurious stimuli, prior to the date upon which the claimant became aware of the fact that
he was suffering from an occupationd disease or injury arisng naturaly out of his employment, should be
ligble for the full amount of the award. Cardillo, 225 F.2d at 145. See Corderov. Triple A. Machine
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Shop, 580 F.2d 1331 (9th Cir. 1978), cert. denied, 440 U.S. 911 (1979).Claimant is not required to
demondirate that a didtinct injury or aggravation resulted from this exposure. He need only demondtrate
exposureto injurious gimuli. Tisdale v. Owens Corning Fiber Glass Co., 13 BRBS 167 (1981), aff'd
mem. sub nom. Tisdalev. Director, OWCP, U.S. Department of Labor, 698 F.2d 1233 (9th Cir.
1982), cert. denied, 462 U.S. 1106, 103 S.Ct. 2454 (1983). For purposes of determining who isthe
respons bleemployer or carrier, the awareness component of the Car dillo test isidentical totheawareness
requirement of Section 12. Larson v. Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Bendfits Review Board has hdd that minima exposure to some asbestos, evenwithout distinct
aggravation, is sufficient to trigger application of the Cardillo rule. Grace v. Bath Iron Works Corp.,
21 BRBS 244 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435 (1979) (two days exposure to the
injuriousgimuli satisfiesCar dillo). Compar e Todd Pacific Shipyar ds Cor por ationv. Dir ector, OWCP,
914 F.2d 1317 (9th Cir. 1990), rev'g Picinich v. L ockheed Shipbuilding, 22 BRBS 289 (1989).

Summary of the Evidence and Findings of Fact

Claimant’s Testimony

Robert R. Pierce (“Clamant” herein), bornon January 23, 1923 testified he hasabout eevenand
ahdf yearsof forma education and began working in March of 1948 as a traditiona longshoreman or
stevedore on the docks in the Sacramento/Stockton areas. He began as alaborer and gradudly worked
his way up to an equipment operator and he had duties of operating cranes, bulldozers, forklifts, front
loaders, bobcats, etc. Beginning in the 1950s and while working on the docks, Claimant aso operated his
own part-time trucking company, onaseasona basis for the first three or four months of the year, “hauling
tomatoes into Manteca Cannery.” He continued that seasond trucking business, later hauling grain, until
hislast day of work asalongshoremanonJdune 25, 1991, Clamant remarked he then had his son helping
him, aswdl as additiona driversto pull the trallers as he began to drive less and less by then.  However
he aso tedtified that as of hearing he was working about seven months each year, primarily hauling grain
off ranchesto granmillsinhissix sets of grain hoppers. He testified that in 1997 he averaged eight hours
a day, five days a week, sx or seven months or the year in this business, driving four hours a days, and
waiting four hours at grain elevators. His tractor was four and a hdf to five feet off the ground, and he
thought that pesticides might have been put onthe products he transported while growing in thefidd. (TR
47-53, 74-77, 80-89, 95-97.) In 1990 and 1991 Claimant netted $7- to $10,000.00 per year in that
trucking business and he averaged about $10,000.00 net per year after he left the docks, his grossin the
years 1991 through 1998 ranging between $36,000 to $67,000 with significant equipment depreciation
deductions. Claimant was il operating histrucking business as of the time of the hearing, at age 76, and
gpparently that work gill continues.

According to Claimant, he began working with petroleum coke sometime around 1952, mostly
while working for Diablo Services Corporation (“Employer”) in Pittsburg, Claimant testifying he worked
with petroleum coke mostly between 1981 and 1991 at the Pittsburg facility. There were other placeshe
worked that shipped petroleum coke but his minima work with such, in Stockton CA, was morethanten
years before 1991. His PMA records reflect he worked nine days 6/15/91 through 6/25/91 for DSC in
Pittsburgas a petroleum coke pile caterpillar operator and that suchwork for DSC wasa significant portion
of his yearly work hours dating back to 1980, at times in some years as a DSC shoveer. The records
reflect that in 1991 and prior years he dso worked for other stevedore firms, induding for agrain eevator
stevedore, in avariety of equipment operator job categories including as a bulldozer/caterpillar operator.
EX 24-25. He also worked as a holdman severd times, including in 5/1991.

The DSC Pittshurgfadility at and within which claimant worked with the petroleum coke was, by
the testimony of dl the witnesses who worked there, specificdly or by implication, an open to the air
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fadility adjacent to or in close proximity to the facility’ s dock areawhere the stored petroleum coke was
ulimately loaded aboard ship by a conveyor belt syssem. Thereis no refinery at this DSC Pittsburg CA
fadlity. The petroleum coke arrived at DSC Pittsburgintrucksfromthe Tosco Avoncrudeoil refinery ten
miles away, where the petroleum coke was one of the results of this refinery’ sprocessing of crude oil into
gasoline. Tosco isDSC' s parent company.

: Claimant testified over the years he worked with different kinds of coke, regular and “ hot” coke.
Tr. 55-6. He described regular petroleum coke as * black, sand-like” and it is “dry, dirty, dusty” and so-
cdled “hot coke” was - - perhaps “ 300 or 400 degrees when they dumped it out of the trucks ... you
could see the seam coming off of it” to such an extent that “when you went through the pile with the Cat
[acaterpillar tractor] you could get those hot kind of burning fumes (or vapors) that you' d bregthe through
your mask.” Hebelieved heworked with the * hot coke” at DSC four or five years and stopped working
with* hot coke” sometime in the 1960s when “they quiit taking it.”  According to Claimant, inhaing those
vapors“made (him) fed dirty or kind of lousy after (he) worked init.” In the 1970s hefirs wore a paper
face mask for protectionand he then began using “ cotton masks, whichwaslikea paper front and thenthe
cotton backing with two strapsyou put around the back of your head.” He had to wear a mask because
of the “dirt and dust,” because it was difficult to breathe through his nogtrils and on those days when “the
wind (was) blowing just right, you had a hard time seeing sometimes’ the vishility was just so bad. The
conditions were especidly bad on hot days, even while wearing aface mask and usng adish towe asa
hood. When working with the dry coke and wearing amask, he till inhaled fumes, which he described
as not redly strong but a “smely” substance. His work clothes, as well as the areas of his face not
covered by amask, were “black and dirty at the end of the day.” He aso dally inhded the exhaust and
smoke generated by the diesdl engines of the bulldozers being operated there, but he advised the newer
turbo “cas’ of later years, asof the early ‘ 70s, were much better in terms of diesd fumes. (TR 53-63)
While the petroleum coke powder waswatered down by a sprinkler systemto keep the dust fromblowing
out of the environment, this till did not prevent the dust from being blown around the work environment.
(TR 99-103)

Clamant last lifted sacks for DSC in the late 1950s and twice in the last year of his DSC
employment he was a specia shoveler whichinvolved usng a broom or shove to shovel excess petroleum
coke into the hopper after it has been dumped by the trailer truck.®

Asnoted, Clamant left the Employer on June 25, 1991 and, as part of pre-operative clearancefor
his right hip surgery on December 4, 1994, he underwent certain diagnostic tests, and hewastold by Dr.
Tanaka [his hemotology specidist] he “had area low white cdll count and alow platelet count.” Hedid
not recdl any fatigue or tiredness symptoms at that time. Claimant testified when he asked the doctor as
to the etiology of such condition, the doctor asked him if he had ever worked petroleum products.
Clamant answered inthe affirmative. [Onreview, Dr. Tanaka srecords/reports do not mention petroleum
products.] He has had severa “platelet transfusons,” dl of which made him fed “alot better.” Clamant
testified “probably about 1989, something like that, maybe,” he began to experience right hip problems,
dthough in 1941 he fdl off a motorcycle, sugtaning some minor bruises without any lagting effects. In
1989 Claimant went to see Dr. Boettger [histreating family physician], x-rays were taken and the doctor
told Clamant “that the cartilage wasamost gone’ and that it was “just a matter of time”’ before he would
“be in a whedlchair.” [Not reflected in Dr. Boettger’s reviewed reportsrecords] Claimant tetified he
beganto have difficulty dimbingladders around 1990 and he “usedto take alot of ... haf steps,” especidly
when dimbing into or out of the cranes. Heaso had difficulty a that timeclimbing into and out of histruck;

6 He tetified he recalled several DSC jobsin the year prior to his retirement involving work aboard ship, a
bulkhold job, loading the ship. A so-denominated or distinguished job is not reflected on the PMA records for this
period. Since he also testified he never operated a dozer aboard ship for DSC assumably these bulkhead jobs would
not also be PMA identified as a“pet coke pile cat” job. Tr. 76-77, 95.
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he hasbeen unable to dimb any ladder at dl sncejust before his hip operationon December 4, 1994. (TR
104-109)

Clamant tedtified that in his DSC work driving a caerpillar tractor, the most strenuous or
demanding heavy duty wasin the early days, on the old “ Cats,” operating the left and right foot brakes—
“the hardest part” of operating the “ cat” at that time. In the last year of his DSC * cat” work he described
as“srenuous’ climbing up/down the *cat” 10-12 times each day to reach his seat 6- 7 feet above ground
levd. Clamant was asked by his counsdl to address Dr. Stark’ s opinionthat if he had hurt imsdf at DSC
both hips would have hurt rather than one. He responded as he is right hand dominant helll usudly use
hisright leg or hip aswell as hisright arm morethanhisleft, he guessed when he climbed onto the “ Cat”
he put his right foot up first over the track to pull himsdf up and he was then led by counsdl to conclude
that might account for some additional work on one side or the other, over a period of years. Tr. 67-8.

Clamant testified that while he worked and was paid for aneighnt hour shift at DSC, and wasat this
facility for eight hours, he actudly drove the “Cat” for four hours. Ms. Kelsey’s later testimony indicated
the union longshoremen were actudly paid for 10.5 hours, to compensatefor 2.5 hourstravel/non-lunch
time. When asked on cross examination whether hisdirect testimony he got in and out of the*Cat” 10 or
12 timesduring thisworkday was accurate, damant indicated he smoked. And hewould sometimes back
up and get off the cat just to have a cigarette. OraCoke, indicatinginthis answer that whenhe got onand
off the“Cat,” it was close to 10 times a shift, maybe eight times, but not every shift. Tr. 102-3.

Clamant on cross examinaionstated the“ Cat” did not have steps to climb fromthe ground to the
floor of the cab. Rather, he climbed up “the back of the [Caterpillar] tracks,” putting his foot up on the
cleat, grabbing an arm hold, entering the Cat at an angle and then turning until up on the track where he
then dlimbed and walked forward on the track to the point where he stepped on to the end where the
floor with the seat was. Tr 103-4, 107-9. Then on redirect hewas led to satethat “yes,” inthelast year
of hisemployment, “that notionabout pivoting onyour legand pushing off, isthat something youwould do?
Pivoting on theright leg and pushing off? |Is that the motion you would take to get up onto the track?’ In
recross on thistestimony he indicated that what leg he swung when going from cleat to track and when
performing the described motions to ascend the “ Cat” depended on what side of the “Cat” he got up on.
Although heindicated the “Cat” operator could ascend from either side to performthe required dimbing,
he testified he probably usualy dways got up and down on the same right Sde.

At the time of his retirement from the docks on June 25, 1991, he tedtified his right “hip was
bothering” him, dthough the symptoms were “not bad.” However, the hip problems begangetting alittie
worse and he was afrad of having the operation severa years earlier than he did. However, the pain
became s0 severe that the doctor persuaded him to undergo right hip total replacement on December 4,
1994.

Clamant testified he retired as he was not feding that good and not getting any younger. He was
led to testify hewas experiencing fatigue and a tired feding in June of 1991, wasled to testify hiship's
condition had something to do with hisretirement and implied he was a*hungry longshoreman” and he
wanted to continue working as long as he could. Claimant testified he last rode a motorcycle in 1947 or
1948, fdl off aladder once but did not hurt himsdlf as he “got up and walked away,” and did not remember
tdling any of hisdoctors about thisladder fdl. He had aleft knee replacement on December 24, 1996 and,
according to Claimant the knee is * sore sometimes but it’s doing good,”  Claimant remarking, “Right hip
is not quite as good as the left knee. Maybe 60 percent, something like that,” and he gill has “alittle
trouble... raigng (his) leg up” and he “usudly takes(s) haf steps.”

Hecannot returnto work as alongshoreman because he does not fed he cando the job physcdly,
especidly the dimbing, his hip is not 100% and he has had a knee replacement, dthough he is dble to
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continue his seasonal trucking businessashehasothersto hdp hm. (TR 63-72, 103-105) He also testified
that in the last year of his DSC work he did not carry 100 pound sacks and he did not do any loading or
unloading work where he pivoted on his right leg every time he lifted something. (Tr. 99)

Clamant tedtified after he Ieft the Employer on June 25, 1991, he resigned from the union and
became dighble for a union penson. Dr. Boettger, his family doctor at that time, was treating his hip
problems, taking the blood testsand giving him injectionsin the right hip area, and Dr. West achiropractor
was giving him hip therapy. When he began to have chiropractic trestment for his hip, he did not seek
authorization from the Employer. Claimant lost no work time prior to June 25, 1991 because of hisright
hip and no doctor has advised Clamant to stop working, either before or after June 25, 1991. (TR 77-80)

Claimant’s medical coverage haspad for histrestment by the various doctors who have examined
himbut he has paid for twelve chiropractic trestments by Dr. West and Medicare has paid for tenof those
trestments- - the costs varying between $20 and $27. Claimant’s attorney has sent imto Dr. Duhanfor
evauation of his myelodysplasa, and to Dr. Fong for his orthopedic problems. Claimant hasgivento al
of these doctors accurate histories as to exactly what work he did for the Employer. (Tr 84-94)

Ledie Frey and Frank L eonis

Ledie Frey worked asalongshoreman and retired prior to clamant early in 1991, after 45 years
of suchwork. Mr. Frey testified that inthe last year of hiswork he aso worked anumber of timesdriving
a Caterpillar in the DSC petroleum coke product, that he would not disagree with anything the daimant
described as to the DSC conditions; that such work was especidly dirty and his face “was completdy
black” at the end of the day, that the face mask he wore did not provide that much protection and that he
“had sore eyes for aweek after (he) got off that job.” He last worked withthat hot coke sometime inthe
mid-1980s, and inhdingits vapors and fumes caused a burning sensation inhislungsand chest. (TR 110-
121) He thinks the petroleum coke caused his cataracts and glaucoma, athough no doctor hastold him
this.

Frank Leonis, who dill works as alongshoreman, loading and unloading ships*mainly in Stockton,
but (whose) jurisdictioncovers Pittsburg,” and who aso has served an officer of ILWU L ocd 54, tedtified
he firs worked for the Employer at the Port of Fittsburg in 1967, he had worked there for the Employer
inthe early 1990s, he has operated the*cat” for the Employer and has a so worked on the shipsfor them,
and that the coke product had an “aroma’ that “smdled like ail” and you could see vapors coming off the
coke when it was trucked in. The heaviness of the aroma depends on how it comes from the plant,
whether it comesin hot or cold.  According to Leonis even today it sometimes comesin “hot.” He then
tedtified that in the last year he had not worked with or in hot coke, but he could till fedl the coke's
warmness, it got warmer asthe “ Cat” pushed lower down, and the warmer the coke the more aroma it had.

Leonis aso tedtified that even if the cokeis cold, whenhe useshis” Cat” to remove the top, he can
see vgpors coming off it, but if he works the coke on aredly hot summer’s day he does not see vapors.
Hea so corroborated the prior testimony asto the dirty and dusty work environment, the coke resembling
“black sand’; asit fdlsinto the hopper and he indicated that it sometimes comes wet and sometimes they
put oil onit.

The mechanism of the DSC Pittsburg petroleum coke processing operation Leonis described
was generdly in accord with and more fully described by Ms. Lelsey.

" Thelatter “cil” information from Leoniswasin response to ALJ s question, followed up by claimant. See
TR 195-211, at 205; Tr. 208-210 redirect where the term “spray” was first used. Ms. Kelsey did not explain how the
Bunker Qil was “blended” or added to the petroleum coke.
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Analysis and Evaluation of DSC Caterpillar Drivers Testimony

These hot coke responses of Leonis would indicate he either was not testifying to the
differences between the “hot” (212 degrees to 400 degrees) coke, and the regular coke handled of
clamant’'s and Frey’stestimony, or Leoniswas indicating that as of 1998-1999 DSC was again
bringing in “hot” coke. The latter isinconsstent with Ms, Kelsey’ s tesimony. However asa fact it is
here found the “ hot” coke of claimant and Frey’ s testimony was last handled at DSC no later than the
1980s, sometime and probably long before claimant’s 1990s DSC employment and *hot” petroleum
coke was not involved in the clamant’ sDSC exposure the last nine days of his 6/91 employment, the
exposure days a issue here.®

Neither Frey nor Leonis described the physica exertional demands and operations of the “Cat”
tractor or dozer operator in the DSC petroleum coke operations, or their physica exertiona activities,
or the “Cat” climbing activities the clamant described. Mr. Frey’s generaized lack of disagreement
with clamant’ s tesimony, in addition to relating nothing specific on these points, is of no weght given its
manner of presentation on these factud issues, issues of Sgnificancein this particular case on the
orthopedic prong of his claim. Neither of these workers testified to any smell, aroma or fumes exposure
experienced at DSE but from the petroleum coke operation, or made reference to diesel fumes
exposure from “Cat” operation.

The claimant did not testify to any sticky brakesin describing his 1991 DSC dozer operations.
He tegtified only that with the old Cats, which he had not driven in acouple of years, he had to push
hard. TR. 65-66.

It isfound that when employed the last nine days of 6/91 the claimant while a the DSC
Pittsburg facility for eight hours daily or 72 hours over this period, operated his Caterpillar dozer for
only four hours each day, or atota of 36 hoursin this period.

Gidget Kelsey of DSC

Gidget L. Kelsey, who has worked for the Employer since March 1, 1988 and who was hired
asatermind daff assdant, testified she then “did al the longshore payrall, processed dl the ship's
papers and documents, handled dl the outgoing invoicing for the movement of cargo, answered the
phones, (did) generd secretary’s duties, typing, lots of different reponsibilities.” She performed those
duties until May of 1995, at which time she “was promoted to the office manager.” She then “took on
an additiona responghility of handling al the accounts payable,” now oversees her former position and
as office manager is authorized to make DSC purchases and has been in charge of DSC operations at
times when the petroleum coke is brought into the facility. She maintains the facility’sMSDSs. The
Employer is awholly-owned subsidiary of the Tosco Corporation and dl the few regular employees a
Diablo Service are Tosco Corporation employess. Ms. Kelsey “(c)ontinualy” has observed the
process of the arrival and dispatch of petroleum coke and cacined coke at the Employer’ s facility and,
according to Ms. Kelsey, “ Petroleum coke is a byproduct of manufacturing crude oil into gasoline and
high end gasses, benzene, lots of different petroleum products.”

The Avon Tosco refinery islocated in Martinez, about ten (10) miles away from the Diablo
Service Corporation facility in Pittsburg. (TR 279-282, 300-302) Ms. Kelsey tedtified that after the
crude oil has been refined into petroleum coke at the Avon refinery it goesinto a pond of weter at the

8 The only toxicological difference between “hot” and cold petroleum coke's effect, according to Dr.
Cayton was that “hot” coke would be aerosolized.
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Avon refinery and is then pushed out on an embankment so the water can Seve off prior to being
loaded into the trucks which transport it to DSC Fittsburg. Thisshe has seen. Tr. 321.

Ms. Kdsey tedtified that from the Avon refinery petroleum coke is “brought in on bottom
dumping trucks. Brought into the facility. The trucks are unloaded into a bottom dumping hopper.
[From there t]hat product moves adong the conveyor system into a stockpile area. That product is then
fettered around the stockpile areawith a bulldozer, cats. Remains there until we have a vessdl
aongsde. When we do have avessd then those cats push that cargo to adown-loading bulk heed,
(then) the coke falls onto another conveyor system and it’s conveyored on board the ship.” According
to Ms. Kelsey, her “best estimate” was that cacine coke was last moved out of the Diablo facility in
late 1989 or early 1990; calcine cokeis “ill a petroleum coke” and “the norma petroleum coke that
we handleisasmall granular, dmost like sand consstency.” Wheress, “cdcine cokeisin larger
chunks. It comesdirectly from the coker viatruck, bottom unloading truck, put on a conveyor system
directly to go aboard ship. It's not stored at our facility at dl.” Calcine cokeis not handled,
maneuvered or manipulated by the caterpillar operator. (TR 282-284)

Ms. Kelsey further testified that Materiad Safety Data Sheets (“MSDS’)® are kept on “ (@)ny
product that would be on the facility” relative to the * hedlth characteristics or physica characteristics
that could cause environmenta or persona or property damage;” that MSDSs are kept on “virtualy” al
of the chemicds a the facility, such as gasoline, diesd ail, lube oil, medium fud ail, kerosene, dl kinds
of greases, solvents, Ms. Kelsey remarking that “just about everything that’s on the property requires
usto have an MSDS sheet” and that longshore workers are not alowed to do any repair or
maintenance of any equipment at the facility asthat isthe responshbility of the “operating engineer.” (TR
285-288)

She testified that caterpillared bulldozers are not used on board the ships, that caterpillar
operators are not regular employees of Diablo or Tosco but are hired through the ILWU Loca 54 hdll,
that such employees are paid two hours of travel time from the union hal in Stockton to the Diablo
facility and as Diablo “is congdered a bulk facility with continuous cargo, so they’re paid for an eight
and a haf hour day because we don't bresk for aregular lunch like some employers would.” She
testified that a caterpillar tractor operator actually operates the tractor for four hours during the shift,
that certain breaks are permitted during that four hours but certainly not seven or eight breaks during
that time period as such “would (not) be tolerated by anybody.” (TR 289-292)

According to Ms. Kelsey, Diablo *had a stockpiling agreement with (the) Exxon refinery in
Benicia CA to stockpile petroleum coke for them when they had run into a pinch and weren’t able to
move their product as fast asthey’d liketo,” that non-calcine petroleum coke would aso be stockpiled
by the caterpillar operators, that such stockpiling arrangement “began before (her) employment, but it
ended in” 1992, that Exxon petroleum coke was handled in exactly the same manner as Tosco
petroleum coke and that a caterpillar tractor operator would not be required to work onboard an
Exxon ship. Ms. Kelsey “prepared and maintained” the job description (RX 26) for the longshore
work performed at the Diablo facility based on her observations as to the work the longshoremen were
performing, Ms. Kelsey remarking “that’ s the type of work that we ask those people to do when they
are digpatched (by the union) for thosejobs’ and that, athough the job description has an effective date
of June 27, 1997, only the pay rates, and not the job duties, have changed over the years. (TR 292-
295)

The MSDS for petroleum coke (RX 41, Issue Date 7/15/94) was prepared by Tosco Refining

9 Record indicates MSDSs are issued pursuant to government OSHA requirements.
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Company, and MSDSs “are distributed by the manufacturer of the product,” are updated periodically
as needed and are maintained by Ms. Kelsey. (TR 295-299, 302-305)

In response to cross-examination, Ms. Kelsay indicated Claimant, as part of his maritime
duties, would be exposed to diesd fuel, aswell as the grease used on the caterpillar tractor, that she
was not certain that no changes were made between 1991 and 1994 with reference to the petroleum
coke and its MSDS, that there are different grades of crude ail, that the technology used in the refining
industry has changed over the years, that petroleum coke arrives at the Diablo facility at “ambient
temperature’ and that she has “never physicaly gone out to seeif it shot.” Shetedtified that she had
not “detected” any aroma from the petroleum coke in the summer months but she did not work or stand
in the middle of the “open stockpile yard.” (TR 305-320)

Ms. Kesay further tetified on cross examination that medium grade fud il “is blended with
the petroleum coke when it's coming inbound into the facility as a dust suppressant,” and that no other
chemicas are added to the coke at the Diablo facility. Ms. Kelsay, after producing and reviewing the
MSDS at EX 49, for what is reflected on this MSDS as trade name “Bunker Fudl, Low Sulfur Fuel
Qil, High Sulfur Fud Qil, testified that this MSDS did not indicate that the substance has a potentid to
cause leukemia or any type of blood or circulatory injury. (Tr 320-324) She testified the amount of
thisfud oil which is added to the petroleum coke a DSE is one haf of one percent of a short ton of the
petroleum coke processed, a short ton being 2000 pounds of the petroleum coke. Or ten pounds of
the fuel ail for every 2000 pounds of DSE petroleum coke. Tr. 289-290.

Claimant’s Treating M edical History as Reflected in Treating Sources Records

Dr. Lloyd Boettger is Clamant’s family doctor and the doctor’ s progress notes are in evidence
as RX 33 at 234-338 and these document Claimant’s multiple medica problems. Dr. Boettger’ s first
1984 record reflects the claimant then advised hisfather had died a age 77 of anemia, later indicated as
pernicious, and arequest for arthritis medication isreflected in 1990 handwritten notes.

The“progresson” of Clamant’sright hip osteoarthritis after 3/6/92 can be seen on his sevid
right hip x-rays and reports in evidence as RX 34 at 339-345. On 3/6/92 x-ray of his lumbar spine
reflected severe degenerative L3-4, L5-S1 disc disease but his right hip x-ray reflected only mild
degenerative changes with joint space narrowing. EX 33:332. Claimant reflected no muscular or any
other disease on his 6/93 gpplication for Class A license, with Dr. Boettger noting no extremities or
spine findings which would preclude his qudification under licenang criteria, and in 1/93 he was
complaining of lower back pain when doing mechanic work on atransmisson.

When lumbosacral and right hip x-rays were again secured in 1/1994 progression of the lumbar
spine degenerative changes was noted, with consderable progression of the right hip degenerative
changes and minimal |eft hip degenerative changes noted. EX33:323,327-8, 273. Apparently Dr.
Boettger had referred him to Dr. Luckey.

In June 1994 he sought Dr.Boettiger’ s attention for afall out of atruck and in August 1994 for
arthritis on his right side in the back and down the leg, for which he wanted to see a bone doctor.
EX:33.269. Clamant received chiropractic trestment from Dr. Randolph West in June and July of
199 after he had falen from atruck onto agphdt in June of 1994, and right trochanter complaints
appear to be noted in connection with thisfal. (RX 35 at 346-356) On 8/23/94 Dr. Murata, who later

10" While the term “medium grade fuel oil” was used during Ms. Kelsey’ stestimony, thisterm and her
testimonial fuel oil references were to the MSDS of RX 49 as it was these fuel ail references which resulted in the
cross examination disclosure of RX 49.
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performed both his right hip and left knee joint surgeries, evauated him for hislumbar discomfort as
well as severeright hip discomfort. At that time the claimant told Dr. Murata that over the past severd
years he had increased back and hip discomfort, with treatment over the past six months by Dr.
Luckey, with apast diagnosis by a Dr. Dd Paine of “rheumatism.” It would appear from Dr. Luckey’'s
records that Dr. Del Paine was the radiologist interpreter of the 1/6/94 films. Dr. Luckey’s 2/7/94
scanty records reflect hip surgery was discussed and indicate low back pain for years, right hip pain for
four or five years with chiropractor treatment two years before and theresfter for several months by Dr.
West. EXs 34, 35. Clamant told Dr. Murata of amotorcycle fal trauma severa years ago and afdl
off a12 foot ladder. At that time he and Dr.Murata discussed the right total hip arthroplasty claimant
was very interested in for his severe right hip osteoarthritis. But clamant wanted to wait until his
business off-season to consider surgery.

By 11/1/94 the claimant was ready to proceed to surgery, and the records of Dr. Murata
reflect that, unlike his earlier satement the Claimant as of December 5, 1994 did not recal “any
sgnificant traumato the hip.” He was admitted for atota right hip replacement. ( RX 38 at 601-698,
696-98.) On Dr. Tanaka s hematology consultation for Dr. Boettger, when his pancytopenia of
unclear etiology but perhaps secondary to MDS was found, claimant advised there was atraumato
his right hip in amotorcycle injury a age 19, he dated right hip symptoms onset to gpproximately five
years ago, noted while gtting truck driving, with an increase three years ago diagnosed “as
rheumatism.”'* He reflected no prior symptoms of interest to Dr. Tanaka s evaluaion. After hip
surgery and bleeding following a bone marrow study, MDS was diagnosed. This was confirmed by a
sudy evauation a UC Davis, and he required platelet/packed cdls transfusion. Claimant thereafter
continued under the care of specidists Drs Tanaka/Dighe for this condition which was declared sable,
his anemia noted as quite mild and improving. EX 37.

By 6/1995 he was doing well, he was not seeing Dr. Muratafor any post surgery hip
complaints but for two months of shoulder discomfort he related to his activities in replacing agtarter in
atruck. EX 38:640 And in 9/1995 he hurt himself when crawling on atruck. In 11/95 he saw Dr.
Muratafor left knee complaints after sriking it against a bumper. Dr. Murata thought the large | eft knee
bloody effusion he aspirated had to do with his pancytopenia and decreased platelet count and
gpparently a platdet transfusion was performed by Dr. Dighe sometime before he saw another joint
surgeon for a second opinion on atota left knee replacement (TKR) for his severe joint arthropathy.
TKR was not then, but was later in 1997 recommended, his blood condition a consideration. EX
33:291. Dr. Murata s records in 1995-1997 reflect bleeding and infection secondary to hisMDS was
acondderationaasto any further surgical procedures on his osteoarthritic left knee. EX 38:620-633.
After the left knee buckled in 11/96 and he fdll, with another incident of blood on knee aspiration, Dr.
Dighe indicated a platelet transfusion order would be required prior to any arthroscopy surgery. EX
38:631. Any left knee surgery was deferred into 1997 but in 7/1997 he twisted his knee, again whilein
histruck. Claimant then indicated an interest in left knee TKR sometimein 12/97. Dr. Dighe fet the
infection risk was quite low and the TKR was performed in 12/97 dfter platelet/packed cdls
transfusons. He recovered with no significant complications.

Blood/Bone Marrow/Circulatory Claim — Medical Testimony and Opinion

Dr. Duhan—Summary of Report and Testimony. with Preliminary Analyss and Evaluation

Dr. Duhan is a Board certified internist who testified he is Board éigible in occupation medicine

11 Thereisthen confusi ng information reflected as to a three month hospitalization in connection with a
bone marrow procedure, such a history not otherwise reflected in the totality of the evidence on his bone marrow
condition.
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and as such this digibity puts him Board ligible for the toxicology board which is part of the
occupational medicine boards. Tr. 126

Dr. Duhan refersto this matter in his February 24, 1999 report (RX 32 at 212) as*“clearly an
extreordinarily complex medical-legd evauation, involving a discusson of toxic exposure and the
development of myelodysplasia and consideration of the etiology of his hypertenson.” Until
Dr.Duhan’s evaduation opinion amost three years after the MSD occupationd circulatory disease clam
was filed and &fter this case was Noticed for forma hearing, the only medical evidence addressing the
question of occupeational causation was Dr. Cayton's 1997 evaulation report for Employer. Thereis
no reflection in this record that the claimant’ s treating MDS blood/bone marrow specidists, Drs.
Tanaka and Dighe, ever attributed his blood condition to any occupationa exposure, including to
petroleum products, nor is the advice claimant testified he recelved asto petroleum causation reflected.

After the usua sociad and employment history, his review of Clamant’s post 1993 medica
records and prior medica history, including diagnosis of and trestment of hypertenson since “the early
1980s,” his physica examination, and his consideration of the petroleum coke MSDS provided, RX 41
assumably, Dr. Duhan concluded Claimant’s myelodysplasiawas causdly related to certain toxic
substances to which he was exposed while working including coke dust or powder. (RX 32 at 218)
Dr. Duhan was advised by claimant that in addition to his work exposure to coke powder, which Dr.
Duhan tedtified he understood to be while working the pilesin ships holds, Tr. 169, he aso loaded
recently fumigated bulk grain and handled treated whest, barley and corn and in dl of these operations
he was provided with a cloth mask. Dr. Duhan testified that he had no idea as to the richness of the
petroleum coke the clamant handled a DSC but he recaled clamant told him he could smell the
petroleum product itsdf, Tr. 170-71, and the claimant aso told him he could smell the pesticide on the
grain he handled. Dr Duhan testified that the fumigants, the haolgenated organic compounds from grain
exposure in such circumstances, are dso a causative factor in MDS,

While claimant told Dr. Duhan he continued to drive atruck after 1991, Dr. Duhan’s report
does not reflect he was informed he was trucking grains, notwithstanding Tr. 174:18-23. Dr. Duhan
gtated on the basis of physical capacity his disability from MDS precluded longshore work and
substantial work, and he needed to be precluded from further exposure to polyaromatic hydrocarbons
(PAHS), not there defined, but defined and referred to during the course of his testimony where he
indicated they are found in fire fighters and throughout the worker’” compensation arena. 80% of his
practiceisforensic. Tr. 131-149.

Dr. Duhan's 2/24/99 report to counsel indicated abstracts of severa articles which discussed
the mutagenicity of petroleum coke were included at the end of his report. These abstracts were not
identified or included in Dr. Duhan' s report, but his abstracts paragraph’ s reference isto coke oven
workers. While respondents counsel sought the abstracts Dr. Duhan  referred to, these abstracts
were not exchanged until a number of months following 2/99 report and just prior to trid, in late 5/99.
Dr. Duhan tedtified that as of 6/15/99 he had read only the abstracts on these medica articles, amilarly
searched for afew more abstracts related to MDS the morning of his 6/15/99 tria testimony, had sent
away for the origina articles but had not yet received or read them.

On cross examination he indicated he considered these abstracts when giving  his 2/99 opinion
and following his standard practice the patient’ s chart would have reflected both a notation to this effect
and copies of the considered abstracts. Absence of this information from his subpoened records was
an aberration he testified. Tr. 185.

Dr. Duhan in his 6/15/99 direct testimony indicated thet retrospectively he thought there were
early Sgnsof MDSin 1986 blood count test results. He did not cite to where, or in what specific 1986
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medical report he reviewed this 1986 blood test is, and his later testimony indicated he was not
provided with this 1986 report but rather he picked this information up from areview of aDr. Larkin
record in Dr. Cayton’srecords review. Tr. 132, 140:5, 140:13, 163. However neither Dr. Cayton's
records review nor Dr. Duhan' s reflects any records earlier than 1994, or any 1986 record.
Claimant’s Post Trial Brief does not cite precisay to where in the 1986 or pre 12/94 medica records
thisfact his argument uses to depreciate Dr. Cayton’s testimony islocated. He cites only to Dr.
Duhan's testimony which isimprecise as to origind source record.

Dr. Duhanindicated he had recently taken abstracts of medica articles off the Grateful Med
Web site'? on PAHS interference with DNA giving rise to blood disorders and in some cases cancers.
He had researched in the area of coke powder, derivative of coa produced petroleum products that
contain PAHs and tedtified that “off gassng” in the production of coke produces carcinogenic
substances.

While Dr. Duhan indicated claimant was not involved in coke production, he stated that from
his prospective the whole question in this case was the extent to which the powdered coke claimant
handled contained “these dangerous PAHS’ and his research was in the area of those [exposed
individuas] respongble for removing cod pitch tars, PAHSs, from the cod. Dr. Duhan on direct
tedtified it was medicdly probable that “if clamant was smdlling ‘off gassing’ of petroleum products ...
we know to be associated with PAHS’ it was more likely than not that exposure contributed further to
the insult of his bone marrow and hastened the MDS, asdid his exposure to recently fumigated grains
and some of the fertilizers (hal ogenated organic compounds), al myeotoxic substances, from which he
should be prophylacticaly restricted. As Dr. Duhan saw it, acumulative effect. Tr. 139-42. Dr. Duhan
in his direct testimony’ s references to the “off gassing” of the petroleum coke at DSC did not
specificaly define and describe what he meant by his use of the term “off gassing, ” the basis for the
injurious PAH exposure he assumed from the smdll, and as thisinformation was presented he
impressed as thereby indicating the petroleum coke itself and aone “off gassed” what he believed was
injurious from this product done. Tr. 122-150. That was the fact finder's impression from his direct
testimony and the information he disclosed to support his expressed opinions.

But Dr. Duhan had no medica articlesto this effect, and instead cited to articleswhich he
testified suggested a number of risk factorsfor MDS. He had no articles that substantiated his theory
that exposure to the products he was referring to here, either inferentialy or specificdly, the coke
powder derivative of coa produced petroleum products, are toxic to the blood cells. But he though
there was agreat ded of data on PAHs being mye otoxic from research such as on fire fighters and
other occupations. However Dr. Duhan in histestimony or theory as here expressed did not mention
or consder petroleum coke workers, but rather his testimony asto the articles and workers studied on
which hewas relying in his responses to this questioning were coke oven workers. Asit appears only
coke oven workers were the subject of hisreport’s abstracts. Dr. Duhan testified, in his explanation
and judtification for such coke oven workers use: “people who are further dong the line and away
from the coke ovens themsalves ill have somerisks” Tr. 142-3. When asked for citation to any
articles which could lend support to his theory that handling petroleum coke productsin any way causes
MDS Dr. Duhan indicated he had a 1996 abstract which was late submitted in this proceeding in terms
of exchange, and which hefailed to put in his origina report. Dr. Duhan stated this abstract is“a
mutageness biomonitoring human exposure to environmenta carcinogenic chemical, o they talk about
that.” “ That” assumably isMDS, but this carcinogenic chemica article, like a number of the 6/15/99
abgtracts Dr. Duhan cited as support for his theory, did not become the basis for his later 6/30/99

12" Medline, Grateful Med, produced by the National Library of Medicine, Bethesda.
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testimony.** See dso Dr. Duhan’s medica probablity testimony a Tr. 146.

The in-person impression this 6/15/99 testimony |eft with the fact finder was that Dr. Duhan
was not testifying based on personal knowledge and research on petroleum coke workers such as
clamant and his witnesses, or on workers engaged in whatever refining and processing processis
involved at arefinery where crude ail is processed into petroleum coke, but that Dr. Duhan in large
measure and because of the absence of any supportive medicd article research was basing his
testimony, opinions and theories on the coke-making process from coa, on coa processing, to resultin
PAHs or blood toxic products. Notwithstanding he stated once he knew the claimant was not a coke
oven worker, Dr. Duhan'’ s references here and throughout on cross examination to coal, and coke oven
processing of cod as support for his opinions left the fact finder uneasy as his testimony was heard
6/15/99. Unessy asto the basis and foundation for his and these theories, and it raised questions as to
his ama gamation/confusion, lack of distinguishment, of the two different substances, coke from coa
and petroleum coke from crude oil, and any different processesinvolved. It left the fact finder unsure
asto this represented expert’ s explanation/understanding of the petroleum coke process, and was he
testifying they were the same? Asargued post trid by respondentsit did not inspire confidence.

Dr. Duhan further opined that Claimant would require future medica trestment for his MDS,
that “ (h)ematologic monitoring should be performed on abiannua basis by expertsin that field,” that
“Dr. Dighe appears to be performing a competent job at just that, and should continue’ and that
Claimant “may require more intensive care if he progresses to frank leukemia,” as such progression has
been reported in medicd literature. Dr. Duhan testified he thought Claimant's MDS was dowly
accderating and indicated he thought 30%-40% of MDS patients transform into leukemia. Claimant’s
prognosis was guarded but not grim. He noted he had already needed transfusions but Dr. Duhan
made no reference to the comments on clamant’s blood condition in histreating orthopedic surgery
reports where his treating specidists determined, with transfusions, that surgeries could proceed
notwithstanding his blood condition.

On 6/15/99 cross examination Dr. Duhan indicated that in determining causation the volume or
intengity of toxic exposure is important, and that epidemiology is the studies of populations. From
experimenta data it is known that benzene, part of a class of PAHS, is myelotoxic and has a cause and
effect relationship with MDS. One of the mgjor reasons Dr. Duhan believed there were PAHsin the
DSC coke claimant handled was because claimant told him he was gtill able to smell the petroleum
characterigtic of the coke, he was told DSC handled petroleum coke but he had no industria hygiene
reports on air level concentrations at the facility. While he testified there are anumber of studies looking
at the biomarker for exposure to PAHSs, when asked where in the study he cited it was mentioned
PAHs effected or had a causa relationship with MDS Dr. Duhan indicated it did not and indicated in
response he thought the best study was the Chu article, The Toxicology of Coal Liquefaction
Products, An Overview, * which talks of the teratological effects of developing tumors and changesin
the DNA. Dr. Duhan tedtified cod liquefaction materias to him meant specificadly coke. And further
he testified, in cod liquefaction acod comes out of the ground that contains coke and other petroleum
digtillatesin it or the petroleum in it that when heated it becomes ditillates, and it isthose didtillates
which contain the PAHSs the Chu study indicates can cause tumors, mutagenicity and carcinogenicity.
While Dr.Duhan agreed the Chu article talked about the development of tumors and cancer rather than
MDS, hetedtified MDS s consdered an intermediary in cancer development. Tr. 161.

13 Claimant’ s post trial arguments asto Dr. Duhan’s medical articles’ support includes only the three
evidenced, and the one excluded discussed below.

14 Toxicology of Coal Liquefaction Products: an Overview. I. Chu, D. C. Villeneuve and G.G Rosseaux,
Journal of Applied Technology . 11/93 Referred to herein as Chu.
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On cross Dr. Duhan could not give any reasonable opinion as to whether or not the clamant’s
type of blood cell destruction was going to lead into leukemia, did not care to speculate on the temporal
relationship between the initial diagnoss of MDS and the progression into leukemia and testified he had
not reviewed any medicd literature lately supporting his indication 30%-40% of MDS patients develop
leukemiaand for this reason he meant to be vague and ambiguous in his direct testimony on this point.

On cross examination Dr. Duhan testified he was not able to find any published reputable
medica journd articles which had a good number of control group participants which had double the
incident of MDS development asin the regular population, the protocol a professiona evauator uses
to insure the literature relied on is il rlevant or well accepted. The best Dr.Duhan could do he
testified was the studies that looked &t the handling of coke oven products varying distances from the
coke ovens and he extragpolated as best he could from these and came to his conclusons. While Dr.
Duhan tedtified it was his understanding the coke powder his report described was the same thing as
petroleum coke, he said he wanted to make clear there was awide variety of petroleum cokesin terms
of processing and removad of the petroleum didtillates and they could range from being very richin
PAHSs to being practicaly devoid of PAHs. He aso described his understanding of what coke oven
workersdo at Tr. 176-77, working with coal taken out of the ground, at this point indicated thet in his
field of knowledge he was not aware of any other method of producing coke beside the ditillation of
cod by these coke ovens, and al the abgtracts herelied on in his testimony dedlt with this type of coke
production.

Dr. Duhan on cross was asked whether as to the PAHs in the petroleum coke that had aready
left the furnace and been trangported someplace dse, there was any way of determining the PAH
concentration level beyond the empirica data of someone telling him it smelled like a petroleum
product. He indicated it could be tested, an industrid hygienist could hest it and determine “if the off
gassing products are still present in the materid.” When he was asked on cross as to whether there was
any medicd literature which indicates what concentration of PAHs is necessary to cause the type of
DNA dteration and blood cdll changes he described, he said there was, in relation to fire fighters.
There were PAH levelsthat were considered acceptable and PAH levels considered dangerous he
testified, but he did not have it presently before him and had not reviewed it because he did not think he
would be asked that question. Tr 180-81.

Dr. Duhan on cross testified he had no reports on the richness of the petroleum coke
transported through DSC but it would be fair to say the drier the powder, the less gas remainsin the
powder and it wasin response to this question that he indicated one of the articles he submitted showed
that sometimes the coke powder, which may be dried istreated with other petroleum products so it
does not spontaneoudly combust and catch on fire. But he agreed the article he referred to™® concluded
there was no evidence suggesting the so-treated coa would pose any greeter carcinogenic risk from
petroleum coke. He here indicated, apparently from the article, that coke powder is treated with a
number of different products but that particular product was not particularly carcinogenic. It wasthis
cross examination testimony within Tr.178-180 that produced Dr. Duhan’ s firdt indication he might be or
was interpolating some other substance into the petroleum coke on which hisreport and al his prior
testimony was based, he was adding something to the petroleumn coke of the RX 41 MSDS, the
ostensible sole basis of his consideration in report and direct testimony. Dr. Duhan then testified based
on the MSDS it seemed like the petroleum coke was pretty benign. Tr. 180.

Dr. Duhan aso indicated on redirect that his injurious exposure opinion on the clamant’s last
nine days of work in the DSC coke piles depended on whether “indeed thiswas off gassing and [it]

15 Dowby study not in evidence or submitted within CX 8. Tr. 178-79.
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represented a significant PAH chalenge.” While he indicated the petroleum coke smdll/aromawould
sgnify enough to him, to a reasonable degree of medicd certainty, that it had some of the toxic
compoundsin it, he would like to do more research on overthresholds and things like that but in his
opinion it represented some form of exposure. He then stated the MSDS on the “benign” petroleum
coke he was shown and which he used in his report did not reflect other products, which based on his
experience working in this field might have been added. Added, he thought, to prevent spontaneous
combustion of the petroleum coke. He did not enlighten specificaly asto what experience he had with
petroleum coke on which he could base this statement other than areview of an article (Dowby), which
gpparently reflected no greater carcinogenic risk from the addition reported there.

Thiswasthefirst indication by Dr.Duhan that his opinions, in ether his 2/99 report or his prior
direct testimony at Tr. 112-150, were based on any such factual information or knowledge or
assumptions as to additions to the petroleum coke, or to RX 41. Or on any petroleum product but the
petroleum coke. This testimony indicated he was using what he represented was factua information
from somewhere, information undisclosed until the foundation of his opinions was explored on cross
examination, to assume additives and a different exposure product than the petroleum coke of the
MSDS he was given. The coke itself probably varied too was aso his assumption, and he then testified
his opinions written and testified to 6/15/99, were based on his assumptions as to other, until now,
undescribed and unrelated substances in the petroleum coke of this claimant’ s last nine days of his DSC
employment. Only if it was shown he was not exposed to any PAHs would Dr. Duhan retract his
opinion. Tr. 185-91.

On redirect when asked if there was a relationship to their mutagenic change potency between
the amount of noxious compounds in the coke and the amount of exposure, Dr. Duhan indicated the
more exposure the greater chance of a gene mutation leading to atumor and he stated his opinion here
was based on exposure from 1948 until 1986 when, on his retrospective review of the blood tests at
that time, the very firg changes were dicited.

Further Analysis and Evaluation of Dr. Duhan’s 6/15/99 Presentation

Dr. Duhan’s 6/15/99 redirect and recross indications his expressed opinions were based on
assumed facts he did not not reflect in hiswritten report, or his earlier direct testimony, the in-person
manner and content of this testimony with other above noted aspects of his 6/15/99 presentation gave
sgnificant pause to the fact finder when heard 6/15/99.

When Dr. Duhan’s testimony was heard 6/15/99 that he relied on an abstract without securing
the full article particularly with a condition as rare as MDS credibility and persuasiveness was not
enhanced, nor did his persona impression on the stand when these aspects of his direct 6/15/99
testimony were seen and heard. Dr. Duhan impressed as using medica abstracts not referable to
petroleum coke workers, not referable to petroleum refinery workers, but using information on cod
coke oven workers to extrapolate to his theory of the DSC petroleum coke “ off gassing” PAHs. So it
seemed from Dr. Duhan’ s direct presentation. Persuasiveness of his expressed causation opinions on
direct was not enhanced by his indications the abstracts he referred to seemed to be recently secured,
they were not in his subpoened records, and his 2/99 report gppeared superficid and conclusory in
severd aspectsincluding in its references to abstracts not forwarded until late 5/99 apparently referable
to coke oven workers without reasoning as to claimant’s petroleum coke work environment which Dr.
Duhan understood to be coke petroleum exposures in ships holds, not the circumstances of the nine
DSC days at issue; or, it gppears of any of his prior DSC petroleum coke work. Then there was no
reflection of 2/97 benzene or radiation consideration notwithstanding the causation specifics from the
medica textbook he did describein his 2/97 report.
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Since Dr. Duhan seemed to be in large measure relying on information from coal coke oven
workers and carbon cod workers, but mindful and fully cognizant this fact finder was alayman hearing
his testimony, when Dr. Duhan used the term “off gassing” in hisdirect at Tr. 122-150 to describe what
he believed happened to the DSC petroleum coke his direct testimony seemed to have an imprecise
flavor for atoxocology expert. While there was a petroleum product smell to the DSC coke as
described by the lay witnesses, since the only information Dr. Duhan had to rely on in offering his expert
opinions on direct 6/15/99 and in his 2/97 report was the fact that it was petroleum coke, the
petroleum coke of the MSDS he was provided @t RX 41, it seemed to thislayman that the basis on
which hewas theorizing this petroleum coke' s * off gassing” was “off gassng” of PAHs was by
testimony sketchy or incompletely explained by this expert in terms of what was happening to the
particular substance about which hewas testifying, petroleum coke, or how what he theorized
occurred occurred chemicaly. [Dr. Duhan did not indicate he had any information as to the * hot coke”
layman described in this proceeding and which was not present at the DSC worksitein 6/91.] It
seemed asif Dr. Duhan was going from the presence of petroleum coke into PAHs of coke ovens and
cod coke without explaining why he believed or speculated the “off gassng” was by smell indicative of
petroleum coke PAHs and this testimony and the basis for his testimony and theories seemed confusing
or unclear at times, dbeit the fact finder is and was mindful on this aspect of his testimony that layman
ignorance may account for this impresson. However he was using medica abstracts without
knowledge or consideration of the medicd article’s full content which he had not yet secured. Also he
seemed to be speculating from non-existent facts here, that claimant was or was like a cod coke or
coke oven worker. Moreover histestimony the article from which he derived hisinitidly unstated
factua assumption of an additive of sgnificance here where the article itsdf’ s particular product was not
carcinogenic engendered additiond fact finder reservations as to the completeness and sel ectiveness of
Dr. Duhan’s representations. It raised questions as to the basis of his represented toxocology
expertise/experience in the specific area of petroleum coke and  just what his unspecified experience
was that based on such he could state he knew there were additives to petroleum coke, and when and
how he secured this information since his Good Neighbor Clinic experience was not with petroleum
coke. (Seedso hislater DTX 51:9-52:6 testimony on the importance of his unstated additive
assumption in his 6/15/99 theory.)

By persond impression and the content of his direct testimony, Dr. Duhan, aBoard digible
toxicology and occupationa medicine expert as presented, and prior to Dr. Cayton's testimony,
created reservations in the fact finder 6/15/99 as to his persuasiveness and his expressed theories to be
further adjudged as the case progressed.

Dr. Cayton 6/16/99 With Preiminary AnalyssEvaluation

Dr. Cayton is Board certified in interna medicine and pulmonary disease and he tedtified asto
why he believes his experience qudifies him to offer opinions on this cae’® Dr. Cayton'sevaluation
opinion was the only medica evidence, treating or evauative, which consdered the reationship of
clamant’s MDS condition to hiswork, and/or to hiswork with petroleum products, until Dr. Duhan’s
evauation amost three years after 6/6/96 claim filing.

In his January 28, 1997 report to Employer’s counsdl (RX 21), Dr. Cayton, after “ perform(ing)
acomplete interna medicine, pulmonary and toxic examination,” and after receiving a history report of
low blood levels from his exposure to toxic chemicalsin 1991 and 1992, with exposure to petroleum
through 1991, requiring “one platdet transfusion” (RX 21), and after the doctor reported that the “CBC

16 Healsoreferred to the hospital, academic ingtitutions and other functions he has been involved with on
toxic chemicals, including speaking to both claimant and defense attorneys on toxic chemicals. HisCV at EX 47
would indicate his Board certification precedes Dr. Cayton’sinternship.
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isgrossy abnormd,” that Claimant “is anemic and meacroytic” and that there is * objective evidence of
bone marrow dysfunction,” concluded that “(t)here is absolutely no evidence at thistime that Mr. Pierce
has had exposure to atoxic chemical that has caused or exacerbated this problem” and that “thereis no
evidence of an occupationd injury or disability at thistime.”

In his November 19, 1997 supplementa report (RX 23), where he reviewed listed treating
reports sent him, Dr. Cayton reiterated his opinions that Claimant’s “ bone marrow dysfunction” is not
causdly relaed to his maritime employment, that the “ cause’ of Clamant’s myelodysplasia -
abnormalities in the bone marrow - “is nonspecific” and that there is*“no clear documentation that
nongteroida anti-inflammatories caused the myelodysplasa” (RX 23 a 116)

Dr. Cayton when confronted with the opinions of Dr. Duhan and the articles cited by Dr.
Duhan in support of his opinions maintained the opinion based on reasonable medica probakility that
the claimant’ s exposure to DSC petroleum coke did not cause, accelerate or aggravate his MDS.

Dr. Duhan, whaose report indicated he reviewed medical evidence no earlier than 1/94, tedtified

a Tr.140 hehad reviewed an unidentified medical record from 1986, with results quoted at Tr. 163,
and he found in these blood test results large cell anemia, indications then of MDS s exisence. At Tr.
163 he indicated these quoted results were from hisreview of Dr. Cayton’s summary of Dr. Larkin's
evauation. But Dr. Larkin's UC Davis report, asreflected in Dr. Cayton’s summary review, is dated
12/21/94; asitisin claimant’ streating recordsat EX 37. No 1986 medica or blood test records, to
which Dr. Duhan may or may not have been referring, can be located in thisrecord. However
Claimant usesthis, and Dr. Cayton’s Tr. 252 cross examination testimony on this, where he said he
would like to see the 1986 record counsd referred to, to discount Dr. Cayton’s abilities and opinions.

In congdering this claimant argument in eva uating the two specidigts presented the fact finder notesthe
following. By no treating medica records the claimant has presented can the fact finder locate the 1986
report Dr. Duhan could have been referring to, gpparently seen after his own 2/99 medica evidence
review sinceit is not reflected there. Dr. Duhan did not indicate in testifying that, or when he had
reviewed medicd records following 2/99 report. While Employer presented somewhat voluminous
trestment records, the fact finder as indicated above cannot locate from the citations claimant gives this
factua information on which he argues Dr. Cayton’s opinion is lesswell founded than Dr. Duhan’s.
Moreover if some pre 1986 test was seen, Dr. Duhan’slack of specificity asto the particular test, by
whom, where, of the specific results he was interpreting retrospectively does not enhance probetive or
persuasive weight of Dr. Duhan’ s testimony, foundation and theory. There is no indication Dr. Duhan
has hematology expertise or training/experiencein this area. Nor that Dr. Cayton does.

Dr. Cayton tedtified that from his evauation examination and evidence review there was no
suggestion the claimant had leukemiaor any other type of cancer or that he had any symptoms
associated with his diagnosed and established MDS, from which he had no impairment when seen
12/96. Hetedtified he believed he was competent to evaluate someone exposed to petroleum industry
chemicas as the fundamenta issues of causation, gatistica andyss and epidemiologica sudies are the
same with various toxic exposures, e.g.,cigarettes, petroleum products. The medica protocol used are
tempord relationship, biologicd plaushbility, dose, response relationship, experimenta and
epidemiologica evidence. On cross examination he explained his experience/medica knowledge with
coke oven workers and his recently litigated MDS case, and his recent toxicology class While he
thought Dr. Duhan’ s understanding 30-40% of MDS patients go on to develop leukemia was probably
high he explained why these percentages were very difficult to know. Dr. Cayton knew from claimant
and hisreview of clamant’s detailed depostions descriptions that he worked at the Pittsburg bulk
plant pushing petroleum coke into a hopper. Dr. Cayton, unlike Dr. Duhan as the above summary of
Dr. Duhan’ stestimony reflects, was clear in his explanations claimant did not work at a carbon coke
plant or oven, or afacility handling such a carbon coke product.
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Dr. Cayton tedtified that in his causation opinions, Snce an experimenta criteria or dose
response relationship could not be done with an MDS patient such as claimant, he took the biggest
expaosure group, people with a huge exposure to petroleum products, petroleum workersin refineries,
and in his causation opinions gave the benefit of every doubt to the clamant. He thus assumed for
clamant the greatest such exposure possible. Dr. Cayton explained this gpproach in offering his
causation opinion was to maximize the assumption as to the claimant’ s greatest possible exposure to the
variety of things petroleum workers are exposed to, to put himin the broadest exposure epidemiologic
group. His approach in this manner isto find out whether his work exposures made himiill. He did not
evauate on the basis of the claimant’ s actua exposure but assumed a high exposure. He dso explained
there are different types of petroleum coke produced.

Dr. Cayton testified he researched available medica literature on the toxic propensities of
petroleum coke and explained from his knowledge and examined NIOSH study that the manufacture of
petroleum coke is an entirely different process than the coke oven, carbon into coke, process. The
petroleum coke process does not produce the same emissions as the coke oven. Dr. Cayton explained
both processes and the PAHS products resulting from petroleum coke production, stating thereisa
tremendous amount of medical literature on PAHs. Heindicated both coke oven workers and
petroleum workers have been studied in many epidemiologic studies, with large groups followed for
many years to see what diseases they might develop at greater frequency than would be predicted, with
sufficient sudiesin standard toxicology and industrid medicine texts so you don’'t have to go to journd
aticles. Dr. Cayton cited to the 1965 large numbers of petroleum workers study of Sir Richard Daull,
apreeminent figure in this type of research, and he gave detalled citations to at least five or Six
additional such well-documented papersin reputable medicd literature, published from 1933 to 1980
as authority for hisopinions, reflected at Tr. 261-65. These publication dates are the basis of
clamant’s outdated argument in Post Trid Brief, which does not address these publications contents
asreflected in Dr. Cayton’s testimony. While claimant in post trid argument emphasizes these
publications were not produced, the record does not indicate they were requested or denied and Dr.
Cayton was subject to cross examingation on this testimony. No evidence has been presented to
dishdieve thiswitness had what he said he had and considered.

It wasin connection with Dr. Cayton’sfirg generad reference to information from such
textbooks and literature review that he testified petroleum workers are at a greater risk for lung
cancer, there' s been some discussion of bladder cancer, nothing else, and that an increased incident of
hematol ogic abnormalitiesincluding maignancies has never been reported, Tr. 236-39, aresponse
clamant argues affects the expertise and persuasiveness of hislack of causation opinion because of
Dr. Duhan’sthree 6/30/99 articles. However as reflected below Dr. Cayton had awel-explained
bads for disagreeing with Dr. Duhan’s theories based on these articles and Dr.Duhan’ s interpretetions
of them. Dr. Cayton dso explained that the fact petroleum products can be carcinogenic does not lead
to the conclusion it can cause another type of cancer explaining that the basic premise in modern
oncology isthat carcinogens are site specific, and he stated that the claimant has MDS, he does not
have cancer or leukemia

Dr. Cayton testified on direct he thought Dr. Duhan’s 6/15/99 hypothesis the petroleum coke at
DSC was il “off-gassing” PAHs and these caused DNA or chromosome damage resulting in his
MDS was overreaching. Because, he explained on direct, MDS not leukemia had been diagnosed,
MDS was seen in many other things besides leukemia, there was no good evidence of PAH exposure
here, and there is strong medical literature evidence that petroleum products' exposures do not cause
leukemiaand MDS disorders. When in next follow up direct question he was asked what he meant by
good evidence of exposure he explained PAHs are ubiquitous, e.g., in barbecued mesat, so this had to
be placed in the context of atrue occupationa exposure such as a petroleum worker who has worked
inthefield for many years. If that is the case then he thought it could be said there was good data
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clamant had a PAH exposure. So saying however Dr. Cayton aso testified in this response there was
no evidence of blood abnormdlities or leukemiain any of the studied people. He adso testified, to next
question on direct, that if it is assumed the clamant worked for many years moving petroleum coke with
abulldozer that would certainly be sufficient for him as good evidence of exposureto PAHs. Tr. 242,
241.

In post trid argument claimant claims various as aspects of Dr. Cayton’s testimony were
incongstent and contradictory so as to condtitute his opinions as less than substantia evidence and/or of
less persuasive vaue than the more expert in the field, Dr. Duhan.  Review of the successon of
questions and answers at direct, Tr.240-243, indicates Dr. Cayton in his causation opinions gave the
clamant the benefit of sufficient good evidence of PAH exposure in moving petroleum coke. However
his no good evidence statements and explanation encompassing petroleum workers as distinguished
from a petroleum coke worker and ubiquitous PAHS, following in the context of his severa reasons
given in commenting on Dr. Duhan’ s represented reasonable medical probability causation opinion
including as to DNA/chromosome damage, Tr. 236-243, and the “ sufficient years’ assumption of the
question at Tr. 242 does not drike as a vitiating contradiction when Dr.Cayton’s overall testimony and
the bases of his opinions are considered. Dr. Cayton’s core rationade and supporting research for his
opinions is unaffected.

Clamant in pogt trid  argument questions why Dr. Cayton made his origind statement of no
good evidence of PAH exposure here, arguing PAH exposure should have been the cornerstone of
Dr. Cayton's understanding and he urges this as a contradiction. However Dr. Cayton here clearly
indicated clamant’s many years of moving petroleum coke was sufficient good evidence for him of
PAH exposure. And he tedtified that assuming such exposure in these claimant activities, his lack of
causation opinion is based on no evidence in the literature, on the large scae studies over a protracted
time period and the medica textbook authorities he reviewed on  petroleum coke workers and refinery
workers, that blood dyscrasia, abnormality or leukemia are caused. Dr. Cayton’s opinion and
testimony on this claimant was clearly based on an assumption of sufficient good evidence of PAH
exposure. While daimant in argument states the “ strong evidence” medicad literature on which Dr.
Cayton gtated he relied was not produced, this aspect of his presentation was subject to cross
examination, with Tr. 260-65 reflecting what transpired as to production.

Dr. Cayton on cross testified he was able to locate only one of the medica articles of Dr.
Duhan’s abgtracts  testimony but stated that professondly, in reviewing medica research, he believed
one hasto be careful, it's preferable to have the full article as the abstract does not make the physician
aware of the entire procedures. And as result when the full articleis read, it becomes evident itisa
Stuation of comparing apples and oranges, and he thought that was the Situation as to some of Dr.
Duhan’s abdtracts. He did not believe from his review of Dr. Duhan’s abstracts that there was support
for aconclusion of reasonable medica probability that claimant’s DSC petroleum coke exposure
accelerated, caused or aggravated his MDS.

Reasonsfor Recall of M edical Witnesses

During Ms. Kdsgy's cross examination the MSDS for Bunker Fud, Low Sulfur Fue, High
Sulfur Fud Oil of RX 49 first cameto light.t’ The claimant’s motion to reopen the record and recall
Dr. Duhan was granted, with response opportunity provided respondents. See TR. 301-17,
Clamant’s Brief on Evidence, Respondents Opposition to Rebuittd.

17 For the reasons reflected on discovery requested, responses, and witness' understanding of what was
required.
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ThisMSDS, RX 49, the Bunker Fuel MSDS, unlike the MSDS RX 41 for Petroleum Coke,
has areference to PAH, in its statement under Materid Identification and Chemica Composition that
this Petroleum Hydrocarbon Fued Qil *is a complex mixture of predominently unsaturated hydrocarbons
produced from the didtillation of products from atherma cracking process. This product islikely to
contain polycyclic aromatic hydorcarbons (PAH).”

As reflected above, when the term “Bunker Fudl” or “bunker fud,” “Bunker Qil” of the RX 49
MSDSisusaed above, below and throughout this decision it encompasses al the specific contents of
the Bunker Fud, Low and High Sulfur Fud Oil of the RX 49 MSDS. Thisisthe only addition to the
DSC petroleum coke the clamant worked with in his last nine days of 6/91 indicated or established by
this record.

Dr. Duhan’sRecall  6/30/99 and 8/2/99 — Including Analysis and Evaluation

Dr. Duhan testified that since 6/15/99 he had reviewed Dr. Cayton’s testimony, he had
received the MSDS RX 49 and he had since procured the complete medica articles he had only the
abdtracts of 6/15/99. He did not read the medicd literature of Dr. Cayton’s testimony but instead did
his own literature research. According to Dr. Duhan given his knowledge from the MSDS RX 49 of
the chemicals to which the clamant was exposed his gpproach now was not the theoretica and
hypothetical gpproach his earlier opinions took on “the possibility of a coating on the coke.” Now he
had a better idea of the carcinogenic potentia of the substance the claimant actually handed and used.
Dr. Duhan did not in his testimony refer to or indicate he knew how much of the RX 49 MSDS
chemica was actudly involved in the DSC petroleum coke operations, the 10 pounds to 2000 pounds
short ton of Ms. Kelsey’ stestimony. His meaning in his use of the term “coating” was uncleer.

He tedtified he did a literature search on the Bunker fue ail, low and high sulfur fud ail,
petroleum hydrocarbons C15-C36 as described on the MSDS RX 49, to see how those properties
would affect the claimant and he now stated his previous 6/15/99 testimony the * coating substances
‘off gas anumber of hydrocarbons ranging in their carcinogenic potentia” was “hypotheticd” a that
time. But as noted above, Dr. Duhan’ s direct testimony 6/15/99 Tr. 112-150, did not refer to any
“coating substance’ being the reason or source of the “ off gassing;” he indicated only that the petroleum
coke itsdlf “off gassed” what he opined as PAHSs because a petroleum smell was reported to him. Later
on 6/30/99 direct, Dr. Duhan testified that based on what he now knew of the coatingsand based on
three articles of his 6/30/99 testimony, the Chu, Farrow and Nisse articles described within, the
abgtracts of which he referred to in his 6/15/99 testimony, exposure to the “coating” on the petroleum
coke in itsdlf would suffice as a causative factor and make it more probable the claimant would get
MDS. And exposure to diesel exhaust increased the risk factor, which Dr. Duhan tetified he didn't
know until he read these articles on hematologica affects of diesdl exposure. Tr. 435. It isnoted Dr.
Duhan’'s 2/99 report did not refer to dised fumes exposure, nor did his 6/15/99 testimony. He also
indicated that he thought an opinion there had never been any relationship proven between petroleum
products and MSD may have been based on outdated information. Tr. 436.

Dr. Duhan now tedtified that speaking generdly from hisliterature seerch fud oil with a
subgtantial number of lower carcinogenic compounds was more highly carcinogenic than the number six
fud cited in an article he stated he previoudy submitted, not identifying this article by title 6/30/99, but
gating this comment was a response to Dr. Cayton’s statement about dight specificity. He then said he
found these three articles[Chu, Farrow and Nisse] specificaly related petrol chemical® to the

18 Asreflected below this record in total indicates* apetrochemica” isavery generalized term. Although
not defined it appears to refer to the petroleum industry and its products. As ageneralized term/description, it is
noted it isnot specific to the RX 50 petroleum coke and Bunker Fuel Oil of RX 49, although these are among
petrochemicals. Since the evidencein total indicates preciseness and specificity asto product exposed to is of
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development of MSD and he testified these, with a genera epidemiological approach support his
causation conclusion. He was then asked on direct about how the MSDS RX 49 properties work to
produce the carcinogenic effect. At this point Dr. Duhan again referred as he did 6/15/99, to the coke
petroleum product as being taken from raw cod. And in this response he indicated that the
hydrocarbons dripped off were classfied into three separate groups of light ditillate, medium didtillate
and heavy didtillate, and from his research the fud ail, atar-like substance, that isusudly used to coat
the coke contains the medium and heavy didtillates, the heavy didtillate potentially most carcinogenic. In
evauation it is noted Dr. Duhan did not a this point and in these Satements State that in his “usudly
used” and “fuel” references he was hereindicating thisiswhat RX 49 reflected was used at DSC. Tr.
419-20. RX 49 does reflect that “ heavy thermal cracked didtillate’ is the chemica name and synonym
for the product. RX 49 aso indicates the Bunker Qil is a petroleum hydrocarbon, not acoa product.

It was at this point on direct that Dr. Duhan again, asit bears on persuasive value for the fact
finder, reflected he understood petroleum coke to be dried out cod with the hydrocarbons stripped by
heeting. Petroleum coke is ardatively benign substance he said which heindicated is what the
petroleum coke M SDS reflected, a benign substance. But it could “ off gas’ some, a smal amount of
potentid carcinoginics, but it was ill ardatively benign substance. See dso crossat DTR 20.
However as this testimony was heard the fact finder noted that in his 2/97 report, where he had and
considered a petroleum coke MSDS, Dr. Duhan concluded a toxic exposure based on this relatively
benign substance exposure. The 2/97 report reflects no assumption asto any other substances he
consdered in expressing this opinion and to the extent Dr. Duhan indicated his opinion was based on
any undtated, unshared, factua assumptions or theories he had, as heard in person and on overall
review of the conflicting experts testimony to decison here, it detracts significantly from his opinions
overdl and their probative and persuasive vaue and credibility. Dr. Duhan had in testimony agreed it
was very important to know exactly what a patient was exposed to in assessing whether such exposure
caused a
particular disease.

Dr. Duhan'slater cross examination on recall indicated his direct testimony asto “coating” coke
with petroleum products for spontaneous combustion purposes was based on his understanding from
textbooks that this applied to metallurgic coke, produced by coal and used to produce sted. And it
would appear his stated information as to coke coating substances which are known carcinogens which
“off gas’ and would kill peopleis based on the coa into coke production process.

Dr. Duhan in gtating petroleum coke is coke that has had the tar added back on to coat the
coke S0 it does not spontaneously combust,*® indicated he had an article that talked about a mixture of
middle and heavy didtillates used for such purpose, likeatar. He had literature, the Chu article, which
indicated there was some risk to people who worked with those didtillates for mild dysplasialeading to
leukemia, which he thought was the distance between hisand Dr. Cayton’s testimony.

According to Dr. Duhan, The Journal of Applied Toxicology is*an accepted journd,” is
“more of an academic Journd,” is“more highly regarded” and “would” be subject to peer review. Init
the 1994 article “The Toxicology of Cod Liquefaction Products, an Overview,” one of the articleson
which he relied was published, otherwise referred to within asthe Chu article.

specia importance in a case involving the chemicals here, in analyzing and evaluating questions asked and
answered including as to weight, thisis afactor considered.

19 Employer post trial argues the higher MSDS flammable rating for Bunker Fuel Oil RX 49 as compared to
such rating for the Petroleum Coke RX 41,50,indicates Dr. Duhan was misinformed as to the Petroleum Coke's
flammability and the Bunker Fuel Oil’s purpose which reflects on Dr. Duhan’s logic here as a man of science.
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Dr. Duhan indicated the Chu article was based on animd studies and it told him that if the
claimant was exposed to Bunker oil, based on the information Dr. Duhan had as to what makes up
Bunker ail, he then believed  that would have contained a substantid amount of fairly sgnificant
carcinogens. Dr. Duhan did not cite in his statement here the MSDS RX 49 “heavy thermd cracked
digtillate’ asthe basis of hisinformation asto what makes up bunker ail, but rather he quoted the
conggtency of the fue oil middle and heavy didtillate blend of the Chu article (cite a Tr. 426). Also Dr.
Duhan did not here, in expressing “ subgtantial amounts,” make any reference to the mixture blend
amounts of Ms. Kelsey' s testimony or the blend mixture amounts set forth in the Chu article quote. Tr.
425-29.

It was then, when asked on direct whether this article told him anything about whether those
carcincinogens could cause the claimant’'s MDS that he responded by quoting from Chu, “repeated
exposures to cod liquefaction products produces a broad rang of systemic effect. Among them,
growth suppression, anaemia, leukocytosis and other hematological disorder are most prominent.
Bone marrow ... are the target organs affected... ,” CX 8, indicating this language supports his feding
that he had literature support “that these compounds are myelotoxic, affecting specificaly the bone
marrow.” Tr. 428-30. However the fact finder notes the reviewed Chu article is on the cod
liquefaction process, from pulverized cod asthere described. Further, when on direct it was pointed
out to Dr. Duhan he had not on 6/15/99 been asked about petroleum ditillates but petroleum coke, in
his characterization here again of his 6/15/99 unstated and undisclosed beliefs of afactud nature asa
“theoretical understanding” of “coating” substances used, the salf-serving manner in which he here
explained hisfactua 6/15/99 omissons, with his 6/15/99 omissons, reinforced fact finder uneasiness.
Particularly since he did not indicate the fuel blend didtillate of the Chu article wasthe MSDS 49
Bunker Fuel, and what isin reviewed Chu does not gppear to indicate such, since the process and
substance differ. The fact finder was mindful of thisimpresson when later hearing and in weighing Dr.
Duhan's “dretch[ed]” “andogy” testimony, in connection with his use of the Farrow article to support
his opinions, where he referred to and dedlt with lower and higher hydrocarbons, since only C15-C36
hydrocarbons are reflected in the MSDS RX 49 chemica formula, DTX 48-55, Tr. 418-21; and
whether this“analogy” theory was persuasive raionde asto RX 49. Dr. Duhan’'s chemicd experience
with petroleum hydrocarbonsis not specificaly set forth in his qualifications and, other than catacarb,
he was not specific in setting forth just what his toxicology studies/experience were and how it relatesto
the substances in question here. Tr. 124-28. Only with reference to the catayst catacarb chemicas
was he specific, dso indicating it was not exactly the product here and his toxicology experience
generdizations, absent specifics bearing on this case, do not add weight to his opinions.

Dr. Duhan then went on to describe the other articles and studies upon which he has based his
opinions and he cited for the Court’sinformation 21989 article published in L eukemia, “afarly wel-
recognized Journd of hematology, entitled “M yelodysplasia Chemical Exposure and Other
Environmental Factors,” by Farrow, A. Jacobs, R. R. West, an epidemiologic study which “studied
the development of mye odysplagtic syndrome, following the exposure to petrol, diesdl and fumes.”
(TR 430-435) Epidemiologica studies can be done both prospectively and retrospectively:
prospectively by taking a group of workers with known exposure to a chemica and studying them for
the balance of their lives, to determine what they develop, a case control study; or a retrospective case
control study where patients with a known disease are studied to try to determine what they have been
exposed to, and Farrow looked at MDS patients and asked them questions as to what they had been
exposed to. CTX 25-27.

The experts testimony and the Farrow article itsdf indicates that one of the Farrow study’s
purposes was to determine an appropriate methodology for gathering information, with an indication at
one point in the sudy that “there were only small differences in lifetime occupations held by cases and
controls.” Dr. Duhan indicated 63 patients were in this Farrow smal English 1986 case control study
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published in 1989 and on review occurring over oneyear.® Dr. Duhan thought if the claimant was
exposed to large amounts of petrol and diesd fumes in his*Cat” work, and Dr. Duhan assumed for
purposes of hisreliance on Farrow alarge amount of such exposure, with the exhaust fumes containing
alarge number of chemicasin addition to benzene and toluene and many carcinogenic condituents, he
thought the claimant on a combination of materids handled wasin an epidemiological group Smilar to
thisstudy. On cross examination Dr. Duhan indicated that since English petrol of the Farrow article
refers to gasoline as opposed to fud ail this article was describing exposure to gas of the diesdl type
and non diesd type and he could not say from the article itself rather than from data which would have
to be obtained from the original researchers whether this sudy isolated for the difference between the
types of diesd and petrol fumes exposure in England and the type of petroleum products claimant was
exposed to here. When asked on cross whether Farrow isolated for exposure to Bunker Qil Dr.
Duhan did not respond directly but referred to the Chu statements as to didtillates in the cod
liquefaction process. DTX 31-32.

Dr. Duhan aso based his opinions on causdlity on a 1995 article, also published in L eukemia,
entitled “Exposur e to Occupational end Environmental Factorsin Myelodysplastic Syndromes,
Preliminary Results of a Case Study, Case Control Study,” by Nisse, et a, wherein the group
stated (TR 436-437):

In conclusion, these preliminary reports suggest, as (do) reports of Farrow, et d., and
Goldberg, et d., apossible link between exposure to some chemicals and

myel odysplastic syndrome. In spite of preventive measures, benzene and other
expected substances, including aromatic polycyclic hydrocarbons contained in exhaust
gases (s¢) and petrol derivatives could be incriminating in some cases.....Find results
of this case control analyss should contribute to the answer this question.”

Dr. Duhan tedtified the conclusons of this Nisse preiminary study are alittle weaker, more tenuous, a
suggestion,  athough on direct heindicated this article represented a new evolving line of thinking and
he thought Dr. Cayton testified to the thinking ten years ago.! On cross he testified that changesin
medical textbooks and M SDSs to update information as to what products cause in the human body
occur when thereis an established 2:1 ratio of patients exposed to a particular substance versus
patientsin the genera population, which brings greater-than-chance into the medical probability realm
inrisk andyss. [Theimplication is that neither Farrow nor Nisse would meet this standard ]

He agreed that from the Nisse article information it cannot be determined whether in this
French study they were studying gasoline versus bunker fud ail, low sulfur fud oil and high sulfur fue
oil, DTR 32, after his deflected answer at DTX 31-32. However when asked if he found any studies
where petroleum refinery workers, whom it would appear important to look at for petroleum products
human detrimentd effects, were sudied for the likely development of MDS Dr. Duhan indicated that
in the past he may have or did look at articles on petroleum refinery workers, but testified he did not do
0 for this case because he came up with the articles referring to the specific chemicals damant was
exposed to. It is noted on andysis petroleum refinery workers were the subjects of some of the articles
on which Dr. Cayton testified he relied for his opinions, an opinion characterized as outdated by Dr.
Duhan and one of the bases on which Claimant argues post trid depreciating the persuasive vaue of
Dr. Cayton’s causation opinions.

20 Not the ten years claimant argues.
21 See Dr. Duhan's cross at DTR 13-17 on this outdatedness testimony.
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Dr. Duhanin histestimony on the Nisse and Chu articlesindicated that he did not have the
gpecific petroleum products of these studies as he was not asked for this, and he did not state they were
the particular products which are the subject of clamant’s DSC exposure. He indicated any such
information possibly embedded in the spectrum of jobsthese articlesreferred to may be obtainable
from both Drs. Nisse and Farrow. On redirect he tetified that notwithstanding the absence of the
MSDS substances from any citation in the Farrow article he thought it was not afar stretch to assume
that among its 70 substances were probably toxic substances like benzene and he stated he anaogized
the Bunker oil the claimant was exposed to a RX 49 was among the Farrow substances athough not
cited there.

Hedsoindicated he found no other studies performed in the US indicating a cause and effect
rel ationship between petroleum products exposure and MDS, he had submitted dl the relevant articles
hefound. He gated the three articles of his 6/30/99 testimony were the most recent articles he found
supporting his theory the MSDS products caused claimant’ s MDS. He generdly looks at more recent
articles, so he could not say these three were dl the supportive published articles.

On redirect Dr.Duhan tedtified that considering al his research and the new informetion asto
the RX 49 material added to the petroleum coke, he thought to a reasonable degree of medical
probability it was causative or at least contributory in the claimant’s MDS, as were the pesticides and
fertilizers of his study which he used to support his anaogy.

Further Evaluation

As reflected above neither Dr. Duhan’ s written 2/99 report nor his direct testimony 6/15/99
indicates any such statements asto this“coating” theory or “coating” assumptions as the factua
foundation for causation opinions expressed a those times and the above summary reflects just how this
information developed after his 6/15/99 direct presentation during the course of cross examination. The
fact it later turned out that the RX 49 substance was used does not serve to enhance the probative or
persuasive vaue of an expert who does not disclose the factud basis of his assumptions and theories,
and presents his opinions in the selective manner reflected here.Tr. 429.

In analyzing Dr. Duhan’ s direct 6/30/99 testimony at Tr. 425-430, it would appear it was
imprecise and unclear at times asto whether in the questions “fuel oil” references and his answers,
whether “fud ail” or the Bunker oil of RX 49 was meant. It gppearsto the fact finder from Chu aswdll
as the record references to “fud ail,” athough that term is not defined and explained, that the term “fuel
oil” can meaen different things, and there are different kinds of fud oil. Without precison and with a
lack of clarity asto whether RX 49 isthe subject of question and answer, it appears some of Dr.
Duhan'sfud oil references may be to the generd fud oil term, affecting probative and persuasive
weight. An echo of Dr. Duhan’'s cod-coke references to the metalurgy industry; invoking Dr.
Cayton's gpples and oranges comments, and raising questions as to whether the same things are being
compared and discussed. Chu from examination clearly is coke liquefaction from cod, and this
process particular didtillates, not petroleum coke or petroleum liquefaction.

Then, though the fact finder is alayman (but see Dr. Duhan'sinvitation to the fact finder at Tr.
430) it would appear that volumes are afactor for an expert’s consideration, and it would appear Dr.
Duhan did not have this information.

Dr. Duhan testimony on crossasto a7:1 retio of articles opposing alarge petroleum industry
study indicating that petroleum products exposure does not have deleterious hedlth effects, and his
reference to thisindustry study as less than credible, is not considered of weight absent full expert
explained particulars from the specific articles dluded to in such generd fashion. Rather itisthefactsin
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this particular case, and what the respective experts specify are the particular medica research basis of
their opinion which carry weight. DTX 40-46.

Dr. Duhan’sredirect indicated petrol contained benzene up to seven to eight years ago, which
would date earlier than the nine day period at issue, and Dr. Cayton testified benzene has been heavily
regulated for twenty years. DTX 48. Thiswould date any such exposures back to earlier than 6/91,
with other potentidly injurious clamant exposuresin between.

Dr. Cayton Recalled — AnalyssEvaluation

Dr. Cayton on review of the MSDS on petroleum coke EX 50, the MSDS on the bunker fuel
oil of EX 49, hisown and Dr. Duhan’s earlier testimony, and on review of the articles of Dr. Duhan’s
6/30/99 testimony stated his opinion it was not reasonably medical probable that claimant’ s exposure to
the petroleum coke a DSC caused, aggravated or accelerated, or hastened the development of his
MDS, and on smilar basis opined that the bunker oil sprayed on the DSC petroleum coke did not
cause, aggravate, accelerate or hasten his MDS's development. He also expressed the opinion that it
was not medically probable that exposure to exhaust fumes at DSC so affected his MDS.

Dr. Cayton who had reviewed the RX 49 MSDS on direct disagreed with Dr. Duhan’s
6/30/99 explanation of petroleum coke given in connection with a question Dr. Duhan was asked by
clamant’s counsdl: whether “the petroleum coke would then be alighter didtillate” Tr. 320-21.To the
fact finder, clamant’s counsel assumably meant by this 6/30/99 question to Dr. Duhan, with the bunker
oil added dthough thisis not entirely clear from the question as asked. But Dr. Cayton then disagreed
absolutely with Dr. Duhan’s testimony the coating substance is a tar-like substance, reflected at Tr.
420. (SeeDr. Duhan's Tr. 419:20- 420: 22 earlier indication the coke petroleum product was taken
from raw coa which hasitsdf three separate groups of digtillate hydrocarbons, light, medium and
heavy. See dso through Tr.423.) On direct under objection, Dr. Cayton also disagreed with Dr.
Duhan that the il sprayed on the DSC petroleum coke contained middle and heavy didtillates. CTX
11-13. Later on cross examination Dr. Cayton described bunker fuel as a hydrocarbon that is
somewhat viscous in terms of fed and it is sprayed on the petroleum coke as a dust suppressant. He
testifi%j it is not the same as Fud Oil number six which Dr. Duhan referred to in his testimony. CTX
72-3.

Dr. Cayton explained there is no suggestion in the Bunker Oil MSDS that the bunker oil
contains benzene, or that it is marrow toxic or a carcinogenic and it was important to understand the
only non-therapeutic drug chemica clearly identified as toxic to the bone marrow was benzene. And he
dated there is no sgnificant evidence that diesdl fud or bunker oil causes MDS. In his opinion, the
Chu, Farrow and Nisse articles do not to a reasonable degree of medica probability show that the
RX 49 bunker oil causesMDS. Claimant in argument faults these statements of Dr. Cayton on this
MSDS which are, on review of thisMSDS a RX 49, a correct reflections of what is not in the MSDS
at RX 49. Clamant in post trial argument uses Dr. Cayton’s statement then made, that  this does not
mean because only one, benzene, has been identified, it is not possible there are other causing
chemicds, it means only what the state of the medical art isasto MDS, to depreciate the persuasive

22 pr, Cayton was then asked (cross examination questions at CTX. 73-74) whether the oil, and it is
unclear whether the preceding Fuel Oil Number Six or whether Bunker Fuel Oil was meant in this question at this
point, has “cat cracked clarified oil” init. Heresponded yes and explained all “cat cracked clarified oil” meansis part
of the constituent has been heated in a cracker. He was then asked whether the testsin laboratory animals had
found “ cat cracked clarified oil” caused anemiaor skin cancer and in response Dr. Cayton asked to see what in the
articles was being referred to since markedly different conclusions had been drawn from the Chu, Farrow and Nisse
articles discussed. Thiswas not further pursued by claimant.
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vaue of Dr. Cayton'sopinionsoverdl. Rather thefact finder's view isthat thisreflectsan  objective,
fair-minded statement by Dr. Cayton.

Further, clamant’ s arguments as to confusion and being unsure as to which study Dr. Cayton
was referring strike as unfair and an attempt to obfusticate the contents and thrust of Dr. Cayton's
presentation on the specifics of the articles.

Dr. Cayton first explained the structure of the Farrow article was not really to show that
bunker oil caused MDS but it was trying to show whether a certain Satistical way of looking & a
problem could be helpful, and it indicates that studies using job titlesin search of possible etiologica
exploration of chronic disease, while convenient and easy, are not necessarily helpful. Thisarticle's
researchers were trying to determine, and to get a, what chemical exposure a person gets. Dr.
Cayton secondly stated this article' s findings and their suggestion of a possible reationship isincredibly
tentative and barely reaches the level of possibility much less probability. In discussing and explaining
thisFarrow Myeodysplasia, Chemical Exposure, and Other Environmental Factorsarticle Dr.
Cayton quoted and cited this article’s conclusion paragraph in consdering Dr. Duhan’ s testimony on
Farrow, and thisand Dr. Cayton’'s detailed direct testimony as to the pecifics of this medicd article
clearly reflect thisisthe Farrow article not the Chu article he was discussing and explaining. Claimant
in argument faults Dr. Cayton, gpparently on the basis of confusion or inconsstency, for misnaming or
caling the author of one of Dr. Duhan'sthree articles™®, Chu, Farrow and Nisse, by the surname of the
other article’ s author, including on cross examination.  Dr. Cayton indicated when brought to his
attention he misspoke the surname. CTX 35-37. Itisvery clear from this expert’s tesimony asto the
specifics of what article he was discussing and in view of what actualy transpired, this discounting
argument is not of any weight. Further in reviewing Dr. Cayton’s explanation and opinion on this
Myelodysplasia, Chemical Exposures, and Other Environmental Factors, Farrow article,
againg the specifics of the full article, Dr. Cayton’s opinion is persuasive. Dr. Duhan’'sisless
probative. Seeadso CTX 45-46.

In discussing the specific contents of the Chu, Toxicology of Coal Liquefaction, anima
dudiesaticleat CXT 8-10, Dr. Cayton testified that while animd studies can be helpful it is very
dangerous to extrapolate from them and secondly, the T oxicology article’ s conclusions as expressed
are very tentative. Review of the full article, including its footnotes which make it a metastudy according
to Dr. Duhan, would indicate to the the fact finder that Dr. Cayton’s explained statements on this article
are not without a reasonable basis.

Dr. Cayton pointed out that Coal Liquefaction studied cod liquification, and it is about a
different and a chemical process claimant had no exposureto. At CTX 38 on cross Dr. Cayton
further explained the process that was studied in the four pilot plants of the Chu article in connection
with explaining the quality of the tentativeness he attributed to the results of anima studies based on
these four cod liquefaction plants and the question of whether this article could say anything definite
gpplicable to humans. In next question posed in cross on this article Dr. Cayton reiterated Chu is
about cod liquefaction, not petroleum coke or a process claimant was exposed to. CTX 38. Counsdl
then went on to describe what he characterized in question posed as the “red culprit” of the Chu
Toxicology article, PAHS, astaked about in the Farrow article. Dr. Cayton after first referring
responsively to the specifics of the Chu articl€ slast paragraph concluson a “Summary and
Conclusion,” agreed the statements were expressing a concern because of the effects of PAHs. But,
Dr. Caytonindicated at CTX 39, the carcinogenic effects of PAHS, including lung cancer, specificaly

23 The three articles on which Dr. Duhan relied in his recalled 8/2/99 post hearing deposition. The articles
of his 6/15/99 testimony were not relied on by Dr. Duhan when recalled 8/2/99.
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expressad within the “Human Hedlth Risks’ section of Chu, Toxicology of Coal Liquefaction, which
immediately preceded this articl€' s conclusion. And heindicated that its further referencein this section
to other organ systems including the blood which may be affected, as expressed, was apossibility. On
review of the Chu article in its entirety, as well as the specifics of dl the paragraphs of both the “Human
Hedlth Risks’ and “ Summary and Concluson” sections of this article, Dr. Cayton's cross examination
responses impressed the fact finder aswell founded in the article’ s contents and language, and in his
answers he well-handled cross examination. CTX 39-45.

While damant argues the Chu article, which commented on products derived from cod
liquefacation as supportive, and Dr. Duhan in discussing this article urged this article' s references to
light, medium and heavy “didtillate’ played a part in his causation opinion, the record does not by any
persuasive professond opinion explain or establish that what the Chemical Name of the Bunker Qil of
MSDSRX 49is.  “Heavy Thermd Cracked Didlillate” is a substance within the contents of this
aticle. Moreover RX 49 gtates this Bunker Qil is of the Petroleum Hydrocarbon Family. What the
record does evidence through the testimony of Dr. Cayton who more fully explained both the refining
and production processes to which cod into coke is subject and the crude ail into petroleum coke
process and their many other by-products, is that these different processes produce a variety of
didillates, didtillaieswhich by thisword “didtillate’ can mean many different things and are of varying
chemicd consgtencies. Like the word “petrochemica” used at various pointsin the experts testimony
and their questioning, it would appear, absent expert explanation directed to the specific MSDS
products involved in this causation case, that a“didtillate” whether of fud ail or any
refining/manufacturing processincluding coa into coke and cod into liquified cod and crude ail into
petroleum coke is a genera term dependent on specifics for its composition. And dependent on the
process assumably.

The transcript indicates Dr. Cayton agreed to, and the cross question as asked was as to
whether the Farrow Myelodysplasia article indicated the MDS patients reflected more exposure to
petrochemica or petroleum products than diesd fumes or liquids?* Since the Farrow article's
“Discusson” language used at this point in questioning, and the subject of questioning  indicates“The
principa chemica association found in this pilot sudy was the MDS petients reported more exposure
to petrol and diesel fumes or liquids. Much of the exposure was associated with jobs in the transport
indugtry,” CX 8:6, this Farrow statement is no doubt the question’sintent. Thiswasin fact the
language clamant’ s counsel screened out and isolated from the Farrow “Discusson” section and used
in his cross examination questioning of Dr. Cayton on the article' s “Discusson.” CTX 47-53. But
Farrow goes on to say the petrol and diesd fumes and exhausts from the engines contained benzene,
toluene, aswdl as alarge number of chemicads. Dr. Cayton pointed out the “ Discusson's’ further
and concluding statements for his opinion the Farrow study found alot of very tentative things that do
not reach the point of probability, that the study is preliminary and does not prove anything:

Inview of the method of collecting the information it is best suited to patients
who are well enough to tolerate lengthy interview. The results judtify further
study of rdiability and vdidity of the method with respect to patient recall.
Although the numbers involved are smdl and, as a consequence, few
datigticaly sgnificant associations were noted, there was a consstent finding of
more exposure and higher exposure among cases. It seems appropriate to
study alarger number of MDS patients by these methods to explore past
exposure higtoriesmore fully.  Farrow at CX 8.6

24 And to fertilizers, smoking variation, coal mines and a variety of things, Cayton added.
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Dr. Cayton pointed out that retrogpective case control studies like the Nisse sudy like such
dudies in ashestos literature are not without their effectiveness sometimes. But what such studies ask
about is possble chemica exposures retrospectively, and this gpproach can be difficult in identifying
exposures correctly. The Nisse article did not study the type of bunker oil used at DSC and did not
study anything specificdly, an observation Cayton made asto dl three articles, Chu, Nisse and
Farrow, on which Dr. Durhan reliesfor his literature support. Moreover Dr. Cayton testified the Nisse
conclusions, very speculative and preliminary, were not anything more than a suggestion there may be
possible relationship between MDS and exposures, and it was not proper to rely on asuggestion in
terms of reasonable medica probability. After reviewing these three articles he stated he would not
consder them to be asignificant new development in understanding MDS's cause and he did not
believe these sudies will be cited in asingle text. He stated for Dr. Duhan to find only three articlesin
the huge world literature does not say much about the possible likelihood MDS is caused by chemicals
other than benzene.

While claimant argues Dr. Cayton’ s responseson Nisse at CTX 56.3, 56.9. “seemsto be a
contradiction” somehow depreciating the weight of his opinions, these statements in context and given
the total import of Dr. Cayton’s testimony and explanationsin this area do not appear so, or support
clamant’ s view/contentions. His expressed statements, when so measured, as to the use of case
control studies where the disease is rare are not without understanding and meaning.

Oneof Clamant's arguments asto why based on Dr. Duhan’s superior expertise, Dr. Duhan
and not Dr. Cayton should persuade is that Dr. Cayton thought he worked at a coke plant.?® Thisisan
unbelievable reading and appreciation of Dr. Cayton’'s clear knowledge asto the kind of DSC work
operations/substance clamant was involved in which is the subject of hisexposure. This argument,
viewed againgt what Dr. Duhan’ s testimony indicates he did not understand/appreciate about coal-coke
and petroleum coke operationg/exposure including the substance differences, and/or he confusingly
expressed, does not enhance clamant’ s position. It isa mideading argument when viewed againgt
each expert’s specific Satementsin totality.

While on cross Dr. Cayton testified he misspoke when he testified there was no good evidence
claimant was exposed to PAHs because the bunker oil contains some PAHS, and clamant in post trid
argument faults Dr. Cayton for this, the fact is that when Dr. Cayton, and Dr. Duhan, testified, prior to
Ms. Kelsey' stestimony, there was no evidence by the MSDS for petroleum coke, RX 41, or by any
other evidence in this record, that there were PAHSs in this claimant’s DSC work exposure, or that he
was exposed to anything but petroleum coke at DSC.  All the claimant and his witnesses knew, and all
he related to the two evauators here, Drs. Duhan and Cayton, was petroleum coke exposure. One of
the reasons for fact finder discounting of Dr. Duhan’s opinion isthat until he was questioned on cross
examination and throughout his direct presentation he nowhere indicated that his theory relied on and
interpolated an ungtated, unshared factua belief there was something added to the petroleum coke of
the RX 41 MSDS, something not reflected in either his 2/99 causation report or his direct testimony,
affecting his testimony’s “backbone,” as sdf described Tr. 417.

Clamant attempts at CTX 34, through reference to Dr. Cayton's Tr. 274:5 testimony to faullt.
However itisclear from Dr. Cayton complete 6/16/99 testimony at Tr. 272-275 that Dr. Cayton's
was referring to no history of an unusud or extreme exposure, such as an evacuation with a gas leak.

Further Evaluation Circulatory Claim Conclusonsof Law

25 Claimant’s Post Trial Brief’'s page 26:18-20, is assumably a referenceto Tr. 235:10, rather than Brief’s
cited Tr.223.12.
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This Adminidrative Law Judge, in ariving & adecison in this matter on each of the
unscheduled clams, is entitled to determine the credihbility of the witnesses, to weigh the evidence and
draw his own inferences from it, and he is not bound to accept the opinion or theory of any particular
medica examiner. Banksv. Chicago Grain Trimmers Association, Inc., 390 U.S. 459 (1968),
reh. denied, 391 U.S. 929 (1969); 78).

All that is required of aclaimant to establish the ements of his prima facie caseisthat he
adduce some evidence tending to establish each lement. Maher Termindsv. Director, OWCP, 992
F. 2d 1277, 3“ Cir., Director, OWCP v. Greenwich Collieries supra.

Clamant’ stestimony described his exposure to a smdl/aromaof petroleum in his 6/91
petroleum coke work, aso reflected by Messrs. Frey and Leonis, and by the 2/99 report of Dr. Adam
Duhan and his testimony claimant adduced evidence tending to establish such exposure could have
caused his MDS s0 as to invoke the presumption. The Claimant presented some evidence asto his
diesd fumes exposure from the Cats during this period, and Dr. Duhan’ s testimony is evidence adduced
tending to establish such caused his MDS 0 as to invoke §20(a).

Subgtantid evidence is such evidence as a reasonable mind might accept as adequate to
support aconcluson. The substantia evidence required to rebut the 820 (a) presumptionisnot a
preponderance of the evidence but employer’s evidence must be sufficient to support findings that
specificaly and comprehensively sever the potentia connection between the disability and the work
environment. Parsons, supra. In the case at bar, the Employer by Dr. Cayton’s opinionsincluding his
consideration of the contents of the MSDSs at RX 49, 50, has offered substantia evidence rebutting
the statutory presumptionsin Claimant’ s favor. Accordingly, the presumptions fal out of the case, do
not control the result and al of the record evidence has to be weighed and evauated to determine if the
clamant has met his burden of persuasion.

Claimant relies heavily on Dr. Duhan's superior expertise in toxicology and occupationa
medicine over Dr. Duhan's professona qudlifications in arguing he is more persuasive, his opinions
more probative.

The presented evidence, as heard and on analys's, indicates that the information asto
petrochemicals as well as on the coke manufacturing process, from crude oil to petroleum coke as well
as on the carbon coke process, with their various by-products and ditillates represents a highly
technica, complex and diverse subject. The record dso indicates that the subject of fud ail, whether
from petroleum hydrocarbons such as RX 49 describes, or one of the many other fuel oils mentioned
during the course of the proceeding, eg., number six fud ail, marine fud oil, medium, light, heavy fud
oil, issmilarly diverse, technica, complex and specific to the particular product and manufacturing or
refining process. Review of thisrecord in tota indicates that the term petrochemica or petrochemicals
isavery generdized term. Although not defined, it gppearsto refer to the petroleum industry and its
products, but it has no specificity for the particular averred injurious substances here, the DSC
petroleum coke and Bunker Fud Oil of RX 49, 50, athough these products are within this generalized
petrochemical term. This gppears a reasonable inference from the presented evidence in total unless
expert testimony indicates otherwise, which it does not here. Further considering the experts' testimony
and the articles submitted it appears that the crude oil into petroleum industry, the refining of petroleum
and the products of refining petroleum into various by-products, including the petroleum coke and
Bunker Fud Oil which are the subject of this claim and exposure, as well asinto other by-products,
are complex chemicd and production processes, differing as to each. Many different kinds and
components of petrochemicals can result, it would appear. It involves various levels of petroleum
hydrocarbons and various digtillates which may or may not be generdized in the fud oil term. It would
gppear experts opinions and judgments require a foundation knowledge as to the complexities of the
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exposure product’ s contents, and their process It would also appear that coke production from
carbon coke, coke oven production from carbon coal, and cod liquefaction from cod as set out in Chu
are amilarly processes that involve chemicaly complex  substances/products and by-products that can
be the subject of deleterious exposures depending on amounts and compositions. The record would
aso indicate that there are acceptable and unacceptable levels of PAHs which can be a component of
both cod processng and the crude oil into petroleum substances.

So it would appear that the information and opinions experts offer on the specific exposure
products which are here contended the basisin some way of MDS causation or contribution, its
hastening, aggravation, acceleration or exacerbation, should in foundation be precise to the particular
product and substance at issue, here the RX 50 petroleum coke and the RX 49 Bunker Fuel. In
andyzing and evaluating questions asked and answered as to weight, this has been a factor for
consideration since as the record implies and indicates, and as it did when the experts’ in-person
testimony evolved with their medicd literature:  thereis sgnificance and importance to preciseness
and specificity asto the exposure products in a case involving the chemicals here, and the MDS at
issue. Reliability and persuasiveness of opinions are affected by a need for preciseness of
understanding/knowledge of the different chemical/production processes which are the foundation for
the expressed statements/opinions. Thus the above summaries of the two experts testimony  reflects
andysis and evauation of the various opinions they respectively set forth on what is known about MDS
and what has been researched and published in the area of possible MDS causes.

It was on andyzing what the experts respectively tetified, particularly Dr. Duhan since it was
represented and argued his opinions, given his credentias, should determine persuasive weight, and
because of the reservations/impressions set out above created by his testimony/opinions, and asiit
became clear that petrochemical exposures are complex and diverse and the RX s 45, 50, exposure
substances are specific products to be addressed, that Dr. Duhan's stated background and experience
in toxicology/occupationa medicine was reviewed and consdered.  To gppreciate its bearing on the
specific substances and processes a issue here and the toxicology questionsthey raise, asit would
gppear a stated expertisein the areaof toxocology and occupational medicine is a statement referable
to an areawide and generd in nature.

Dr. Duhan’'s CV indicates he has been a physician since 198l and other than its statement he
has been trained in environmenta medicine and is Board digible in occupationa medicine it does not
indicate any specific training or experience in or which would bear on the effects of petroleum coke or
the bunker fud oil of RX 50, 49, or a smilar substance/product, nor doesit in statements reflect
petrochemica experience. Dr. Duhan's tesimony aone more fully explained his experience.

While Dr. Duhan referred to experience in occupationa medicine and toxicology did not
describe with particularity what this experience was as it applies to the pecific substances in this case.
When asked in connection with his CV, whether he had opportunity to specidly investigate toxicology
or itsissues he indicated he did so in aquarter of his practice and he frequently lectured on toxicology
and environmenta issues, but he gave no specifics for these generdizations, or specifics which would
relate to the medical/medica research issues here, or to the petroleum coke or the chemicasinvolved in
the processing of petroleum coke when refined or after refined in connection with its handling. He
indicated he was over atwo year period the director of a Crockett CA clinic set up by the community
and Unoca Refinery in connection with a petroleum refinery release of acloud of catacarb (Tr. 125), to
evauate toxicologica and psychologica effects, and hisclinic’'s documentation went to case settlement.
But he indicated the substances there involved were not exactly the substances here, “but they are
smilar” [benadium (phonetic)...hydrogen sulfide], and he “learned an enormous amount about the
effects of petrochemicas which would be rdevant to this case in particular.” How these named
substances relate to the RX 49, 50 exposure substances here was not further explained, and what he
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learned about petrochemicals from this Clinic experience which would relate to this case was not
indicated as his testimony evolved where he referred to petrochemicas from cod a various pointsin his
testimony noted above in summary. His CV does not indicate any further toxicology references beyond
what he generdized in testimony asto his practice. He did not indicate the training/experience of the ten
physicians he hired for this Clinic, he did not describe the nature of the Clinic study which appearsto be
the only sudy hewasinvolved in, and in initidly describing his practice in toxocology and lectures on
toxocology and environmentd issues he did not specify the toxics he was involved in in these activities,
or sate petroleum coke or the Bunker Fuel Oil of this claim was a subject of such.

It may be his Clinic experience condtituted alarge measure of his Board digibility
qudlifications, but specific experience bearing on the exposures hereis limited in testimony and CV.
While he testified he has completed the requirement to sit for the Board in occupationd medicine, and
that puts him Board digible for the toxicology boards which is a part of occupational medicine, as of
hearing he had not taken the Board and was not Board certified in either and he did not specify in CV
or testimony what experienceftraining resulted in his digibility or what area of toxicology, which the
record indicates can be alarge field, his subjects, courses or training lie. While PAHs affect
firefighters, a subject of ten percent of Duhan’s practice as he reflected his qudifications in this matter,
Dr. Cayton indicated PAHs are a subject of lung cancer concern and he was knowledgable as to
PAHSs and literature on such. Dr. Duhan’'s CV while reflecting he was an Associate Clinica Professor
of Medicine at UC at some undated point, does not reflect any specific toxicology/occupationa disease
credentids or training beyond what he testified to in somewhat unspecific manner.

He did not indicate he had experience with a petroleum coke worker exposure such as the
basis of the clam here. While he thought he had seen four or five MDS cases in his forensic practice,
he did not indicate the circumstances of exposure in these cases. Tr. 120-28. Dr. Cayton gave detailed
specifics as to the type and circumstances of the petroleum products exposure in the MDS case he had
evauated . It was againd this stated expertise that Dr. Duhan’sinitia testimony was heard and viewed.
The fact thiswitness, Board digible but not Board certified, with his stated experience would
amal gamate/confuse and not distinguish the carbon coke and petroleum coke exposures and processes
gave pause, asdid histestimony in total for the various reasons indicated on evauation above. His self-
described intent a one point to be vague and ambiguous was of note.

While Dr. Duhan later testified he had more than aflegting familiarity with petroleum products
and, he sad, to the three different levels of the digtillates of the RX 49, and about aweek before his
8/2/99 testimony he had three other cases dedling with exposure to light, medium and heavy weight fued
oils, he did not indicate that he had specific experience with the Bunker Fuel Oil of RX 49. And while
he testified he has cases practicaly every month dedling with petroleum products exposure, DTR 4-8,
and had worked with the oil industry and the Crockett community in the Good Neighbor Program at
the Crockett refinery his testimony as to either experience did not indicate that it involved the
subgtances a issue in this claim including the Bunker Fuel Oil. Overdl it appears there are many types
of petroleum products, didtillate products, products that involve PAHs which may be acceptable or non
acceptablein PAH amounts. Given all the reasons detailed above for expressing reservations asto
various aspects of Dr. Duhan’ s testimony and opinions the claimant’ s argument that Dr. Duhan’s
experience and Board digibility should carry persuasive weight over Dr. Cayton’s opinions does not
convince the fact finder when the specifics of this particular record and their testimony isweighed.

When congdering the testimony of the two witnesses overdl it does not appear clamant’s
arguments based on training/experience should carry specia probetive or persuasive weight and the
record as awhole should be evauated on the witness' respective reasoning as it gpplied to and
addressed the particulars and facts of this specific case, including their varying interpretations of the CX
8 medicd literature, and their persond impresson conveyed when testifying.
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During Dr. Cayton's cross examination counse for claimant indicated he had been given some
articles by respondents’ counsel, researched by respondents counsel. He was told by respondents
counsd Dr. Cayton had reviewed the abstract of one given him, which clamant’s counsd at that point
moved for admission as an exhibit. Clamant’s counsel believed this abgtract was submitted to him
either after the 6/99 proceedings or after Dr. Duhan’s 8/2/99 testimony. CTX 64-71. CX 9, this
abgiract was marked for identification at CXT 65-71 where its admission was discussed and it was
excluded a that point on respondents’ objection, the ALJindicating its admission would be taken under
advisement. Dr. Cayton testified he could not remember but he may well have seen the CX 9 abstract,
An Updated Study of Mortality among Workers at a Petroleum Manufacturing Plant, Honda
Y. Delzdl E, Cole P., Journa of Occup. Environ. Med., 1995. After reading CX 9, Dr. Cayton was
cross examined on it. Dr. Cayton testified the CX 9 study seemed to be saying that in one study of one
petrochemicd plant therewas anincreasein MDS.  Claimant in Post Trid Brief urgesthis article
supports clamant’ s position there was an excess of MDS in workers in petrochemica manufacturing
plants, that petrochemicals hastened or caused MDS, and that under 20 CFR 8702.338 it is the duty of
and the ALJ should take CX 9 into congderation. By Post Trid Brief claimant requests he now be
dlowed to enter the article in its entirety into evidence. This article was secured by clamant after Dr.
Cayton's recdled 1/26/2000 cross examination athough he had known of it for sometime. While
clamant states Dr. Cayton did not explain why he did not come up with CX 9 in his literature search
thefact is, neither Dr. Cayton nor Dr. Duhan came up with this article and Dr. Duhan testified to avery
extensve literature search.

The procedura history of this matter reflects both the Pre Trid Order’ s requirements and how
abstracts were firgt referred to without requested copies being supplied, then the abstracts were
presented without the articles and only because of an unexpected development did a reopening
opportunity arise to evidence articles not evidenced 6/15/99. The experts substantive presentation
indicates the drawbacks and medica interpretation problems in evidencing medical abstracts done.
The article could have been secured prior to cross examination as claimant was knowledgeable asto it,
and further Dr. Duhan by his literature search had two full opportunities to secureit and refer toit.
Moreover after review of the entire record including consideration of the experts varying testimony on
the methods, meaning and significance of the contents of complete medicd artidesitisthe ALJ s
opinion that an article, even more so an abgtract, sanding adone can result in confusion and lack of full
or clear gppreciation for medica meaning and nuances especialy where the exposure product’s
substance and processis as complex as this record reflects. Under the procedural and substantive
circumstances in this particular case, it does not appear this 20 CFR §702.338 discretionary admission
action is appropriate to the circumstances, particularly not as to a document, the article, which claimant
had full opportunity in the course of his case to present by his expert who dected to sdlectively limit his
research congderation.  While smilar observation can be made as to the abgtract, the ALJ is entering
CX 9into this record and has consdered its contents in reaching a decision. It is however the
respective experts  testimony, and how they impressed by content and demeanor, on the factsin this
particular case, their explanations on the specific substances of RXs 49, 50, and what this record
reflects as to their reasoning and the composition and process of these substances, the basis of the
injurious occupationa exposure clam here, which determine decision.

The RX 49 MSDS, OSHA required, sates that low levels or infrequent exposures to residua
didtillates is unlikely to be associated with cancer or other serious diseases. Moreover there are, as
reflected in summaries above, considerable fact finder reservations as to the specifics of Dr. Duhan's
testimony and his statements which bear on the differencesin the coke process, petroleum and cod and
its various didtillates. The summaries above set forth evaluation reservations at certain points, asto Dr.
Duhan'’ s representations as compared to Dr. Cayton’s explanations, which bear on an ultimate non-
persuasion finding. Moreover in weighing the evidence to find that Dr. Duhan is no more persuasive
than Dr. Cayton on the determining issues, and that the claimant has not persuaded under Greenwich,
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it is the specific contents of their testimony and opinions and these two expert witnesses persond
impression in contents and manner, asthey bear on thisworker’ s case which weigh on the non-
persuasion decison asto Dr. Duhan's opinions/theories, consdered with the contents of the medical
aticles on which Dr. Duhan relies. Three very limited small studies which do not necessarily apply to
or bear on thisworker’s circumstances, and compared to the very large scale studies over time upon
which Dr. Cayton rdlied, which Dr. Duhan did not address. Dr. Cayton well-handled cross
examination, Dr. Duhan’s experience and training was not expresdy to the particular substances
involved here, he rdlied heavily on a process clamant was not involved in and his manner of disclosing
what he ostengbly relied on gave greeat credibility pause a times. While clamant argues Dr. Duhan's
articles were more recent, their limited nature as againgt the large scale earlier sudies on which Dir.
Cayton relied does not give Dr. Duhan’s articles specid weight, particularly when weighed and
measured againg their contents, Dr. Duhan’ s testimony on them, and Dr. Cayton’ s testimony on
them.? Dr. Duhan did not address or even read the breadth and findings of the pre 1981 large scales
studies on which Dr. Cayton relied. 1t would appear that even if three more recent studies were to be
the basis of an expert’s opinions revising past medica knowledge, he would want to view these againgt
or with consideration of past scientific knowledge without summearily dismissing earlier sudies.

It isfound that Dr. Cayton addressed dl the particular claims made here asto Mr. Pierce's
person including the diesdl fumes exposure claim more recently made, he comprehensively addressed
each of the injurious exposure clams well and persuasively reasoned from the evidence and his and Dr.
Cayton’'smedicd literature. He was specific in the bases asto why he did not believe it was medicaly
probable that the claimant’s MDS was caused, accelerated, aggravated, exacerbated or hastened by
his 6/91 DSC exposure to petroleum coke and Bunker fuel oil of RX 50, 49, and in doing so used
medical literature referable to these types of exposures based on large population studies. The length of
Dr. Cayton’'s experience as a Board certified physician, his described experiences with toxic exposures
and his expressed knowledge of the field relevant to the issues here indicated that he was 29 CFR
§18.104 qudlified to speak to the areas described and the issuesinvolved in this matter. Dr. Cayton
persuasively explained the limitations and narrow scope of the medicd literature on which damant’s
expert rlied. And indicated as well, particularly in view of the few post 1980 articles claimant was
ableto citeto and their inherent limitations of small scale, their purpose and tentetive, speculative nature
that their recency as compared to the breadth of earlier large scale sudies, the numerous medica
textbook and medicd articles' consideration, should not carry persuasive specia weight. Many aspects
of Dr. Cayton’s tesimony were more persuasive than those of Dr. Duhan asindicated in evauative
summaries above.

It is thus found and concluded under Greenwich that Dr. Duhan and claimant’ s evidence
carries no more probative and persuasive weight than employer’ s and employer’ s expert on the issue of
petroleum coke, Bunker Fud Oil and diesel fumes exposure and its causation of hisMDS.

It thus cannot be found on weighing al the evidence under Greenwich that the daimant’s
circulatory, blood, bone marrow condition MDS occurred in the course and scope of and arose out of
his 6/91 DSC work. His occupation disease exposure claim for benefits based on his 6/91 work for
DSC isdenied.

Orthopedic M edical Opinion and Tesimony with Preliminary Analysis and Evaluation

Dr. Fong

26 Claimant citesto my colleague, Judge Mapes' statements in Casey v. Georgetown University Medical
Center, 31 BRBS 527(ALJ), 31 BRBS 147 (BRB), where too few case studies were the basis of employer’s Casey
argument, both counsel in the Casey case the same counsel as here. However the facts were entirely different in
Casey, and the nature of the case studies totally different.
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Dr. Fong, an orthopedic surgeon, saw Claimant on November 12, 1998, at his attorney’s
request, and the doctor, after the usua socid and employment history, his review of diagnostic tests and
Claimant’s medica records and the physica examination, reported hisimpresson as.

1 Status post right totd hip replacement for DJD (degenerdive joint disease).
2. Status post left tota knee replacement for DJD.

According to Dr. Fong, “Certainly if the patient carried the load on his right shoulder aswell,
which he indicated, or with both hands, he would be favoring his right leg more than hisleft. Over a
period of many years, this same repetitive activity certainly could have accelerated an osteoarthritic
process. Once the osteoarthritic process begins, progresson will occur, dthough at different rates for
different individuas. Exposure to continued heavy work activity certainly could lead to further
accderdtion of deterioration in the weightbearing joint that is aready arthritic and symptomatic.” (CX 4
a 27)

According to Dr. Fong, “thereisamedica probability that the work activity that he described
while working on the docks accel erated an osteoarthritic process of the right hip on the basis of
repetitive trauma over many years... It gppears that athough there may be a basis for indudtria
causation from hiswork on the docks, there may also be a basis for gpportionment due to his work
activity following the cessation of work on the docks.”

Dr. Fong opined that “the patient cannot return to his former work activities on the docks either
as an able-bodied longshoreman or as a driver now because of two joint replacementsin two weight
bearing extremities.” (CX 4 at 27-28)

It isfound as afact as related below that the work activities which claimant related to Dr. Fong,
which were the foundation for Dr. Fong's expressed opinions, and particularly Dr. Fong's opinions that
his right hip condition was due to work activity cargo loading and unloading in a specific way while
pivoting on the right leg, and while carrying loads on his right shoulder or with both hands, are not the
clamant’s DSC work activities which are the subject of this cumulative traumaclam. Dr. Fong did not
know and was not advised of the claimant’ s specific DSC exertiond activities performed at any time or
in 6/91.

Dr. Stark

On the other hand, the Employer relies on the March 5, 1997 report of Dr. James B. Stark
(RX 22) wherein the doctor gave this assessment (1d. at 111):

1 Status post right total his arthroplasty - 12/5/94 - performed for osteoarthritis.
2. Left knee symptometic patellofemord joint pain.

Dr. James Stark examined the Claimant in January of 1997 at Employer’ s request, prior to his
later knee surgery. After the usud socid and employment history, his review of Claimant’s past
medica history and his medica records and the physica examination, Dr. Stark concluded thet thisisa
“somewhat complicated case involving a seventy-three-year-old male who began working as a
longshoreman in 1951,” that “the need for the totd hip arthroplasty occurred as a result of the natural
progression of right hip degenerative arthritis subsequent to retirement from the longshore union” and
that “the totd hip arthroplasty would not, in and of itself, preclude performing the work activities of a
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CAT operator,” dthough “there might be some concern because of his safety climbing off and on the
equipment.” (EX 22 at 111-112) Dr. Stark in later testimony further explained a prophylactic
recommendation claimant not be at heights, but he could operate other heavy equipment used in
longshore activities without such aconcern. The fact finder notes on review such as the longshore jobs
his PMA records at EXs 24-25 indicated he performed in non-DSC work. Tr. 350. In report he
opined Claimant’sright hip ostecarthritis was not caused or Sgnificantly accelerated by his work
activities as alongshoreman. Dr. Stark further opined in report “that future medica trestment for the
right hip may be necessary including revison of the total hip arthroplasty.” (1d.)

In reporting that it was more reasonable to conclude the need for the hip replacement resulted
from the naturd progression of degenerdtive arthritis Dr. Stark explained that if lifting, carrying and
climbing were the cause, the condition would be bilatera, not one-sided as it was with Clamant. He
aso reported that clinical and radiographic progression of the right hip osteoarthritis occurred
subsequent to Claimant’ s cessation of work on June 25, 1991 and his retirement from the union severa
months theregfter. (Id.) Dr. Stark in Discussion reported the claimant told him he did not retire due to
his hip pain, which increased after he retired, and he pointed out in his 3/1997 Discussion that the
clamant continued working asa* Cat” operator until he retired in 1991, prior to his complaining of hip
pain, which from the records Dr. Stark reviewed, dated to 3/92. Dr. Stark aso reported the claimant
indicated in 1997 he did alittle farming, helped with maintenance of the machinery and on occasion
drives a caterpillar.

In reviewing thisreport it is noted, and found, that Dr. Stark’ s 3/97 references to when
clamant quite clearly developed symptomatic right hip arthritis, the late 1980s or early 1990s, that his
gsatement “Mr. Pierce developed symptomatic right hip osteoarthritis in the late 1980s or early 1990s,”
are satements of Dr. Stark based soldly on what the clamant told him in his history. Dr. Stark in
report, after review of the treating records aso referred to the need to have his pre 1992 records to
review on the causation issue. Dr. Fong who evauated for claimant also pointed out this problem on
review of damant’s history statements againgt his treating records.

Dr. Stark aso testified that based on the pain history the claimant gave him, he did not believe
he was unable to work as a caterpillar operator at his retirement. Tr. 389-90. Dr. Stark stated in
report it is clear that the hip worsened with work and non work related activities and with the natural
progression of hip arthritis subsequent to 1991.(EX 22 at 113) Dr. Stark opined his post retirement
work was more demanding than driving his DSC “Cat.” While the clamant in his higtory to Dr. Stark
related in but limited fashion his post 6/91 truck driving and mechanic work activities, Dr. Stark’s
treating evidence review indicated post 6/1991 activities in which he injured hisleft shoulder, fdl from
his truck in 1994 with right sided back and leg complaints, then injured his left knee on atruck bumper.
On fact finder anadysis, it wasto these post 6/1991 work activities that Dr. Stark referred in his
satements as to a progression of his right hip condition subsequent to 1991.

Dr. Stark tedtified that in hisfidd as a Board Certified physica and rehabilitation medicine
specidist he has been treating and evaluating all types of physicd laborersfor 20 years, and as part of
amedica sports group he cares for the San Francisco Giants and the San Francisco Ballet. Based on
post 6/91 observation visits of ungtated length to the DSC Pittsburg coke petroleum facility Dr. Stark
indicated heis familiar with the type of work Caterpillar operators do and he hasin the course of his
practice examined other such operators. Dr. Stark testified that the claimant’s DSC Caterpillar work
did not cause, aggravete or accelerate the clamant’ s right hip condition and thiswork did not cause him
to need surgery any sooner than he would have if he had not done his DSC work. Dr. Stark’ s opinion,
he testified, was based on the fact clamant was not performing activities at DSC which would be
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injurious to his hip, he was not loading his hip excessvely and he did not have any specific DSC right
hip injuries

Dr. Stark testified on his vists to DSC PFittsburg he saw no workers doing the pivoting activities
clamant represented he did, and he saw no workerslifting or carrying. Tr. 349. Additionaly Dr. Stark
further explained in detail and based on his experience including with railroad workers who daily climb
off and onrail cars, and his knowledge of the medicd literature on the claimant’s right hip condition,
why he did not believe there is any data which even suggests climbing activities have an adverse effect
upon the hips as opposed to their notorious damageto knees. Dr. Stark testified he specificaly
looked to medicd literature on caterpillar operators and found no association between these activities
and the development or aggravation of hip arthritis. Tr. 344-348. He reiterated his 3/97 opinion the
unilateral nature of claimant’s condition aso indicated alack of DSC Caterpillar causation. Dr. Stark’s
3/97 opinion of lack of DSC and longshore work activities causation was based on the claimant’s
injury clam ashethen sated it to Dr. Stark:  that his Tosco (DSC) work required “bending, lifting up
to unspecified amounts, pushing, sanding, climbing, etc.” and that hisdlamwasa*“‘cdassaction’ ...for
carrying 100 Ibs sacks over a period of 30-40 years causing undue stress and wear on the joints.
However for the last ten years ... he did not do much heavy lifting.” EX 22:1-2. These datements
echo clamant’s LS-203 clam’s language at CX 6, with more specifics as to the stress and strain work
activities, with more specific exertiond activities described to Dr. Stark.

Dr. Stark learned of claimant’ stwelve foot ladder fdl five years earlier not from claimant but
hisreview of Dr. Murata s records. Claimant in history to Dr. Stark denied any hip or knee pain prior
to the cumulative trauma claim, as clamant articulated his clam to Dr. Stark and on LS 203.

At trid, Dr. Stark consdered the claimant’ s 6/15/99 testimonia additions as to climbing off and
onthe“Cat” sx or seven timesin four hours and based on his knowledge and expertise he testified he
did not believe these represented activities would have caused, aggravated or accelerated hisright hip
condition.

Almost two years after Dr. Stark evaluated him claimant was then evaluated by Dr. Fong, an
orthopedic surgeon, and he now gave Dr. Fong a history of having soun and pivoted on hisright hip
and knee tens of thousands of times since he started doing manua longshore work forty years ago,
gtacking the pdlets. He told Dr. Fong of driving other equipment including CATsin the last ten years
prior to his retirement, a retirement which he dso told Dr. Fong did not result from any hedth
problems, and he related that his hip and back pain started near the end of 1991. He did not advise
Dr. Fong that he did any pivoting on hisright leg in his DSC dimbing despite the fact he told and
discussed with Dr. Fong pivoting in other earlier non-DSC longshore employment. He also told Dr.
Fong in later years, he sometimes did manua labor while driving equipment. Hetold Dr. Fong he
thought his repetitive work activities over the years, particularly the loading and unloading of his earlier
longshore years, contributed to the degenerative changes.

Dr. Fong was not advised by the claimant of his post 6/91 trucking business work activities but
clamant did tell Dr. Fong theright hip surgery put alot of stress on hisleft knee causing pain for which
his knee was aspirated, cortisone shots given and atotal knee replacement recommended. He aso told
Dr. Fong he was able to do anything he wanted to do after his hip and knee surgeries, and could climb
up laddersif hewanted to do so. CX 5. The fact finder notes this conflicts with histria testimony. Dr.
Stark based on Dr. Fong' s report which described  heavy lifting and carrying sacks as a stevedore, as
S0 described tegtified this was most definitely a possible causative factor in the daimant’ sright hip
condition, and if he was carrying weight on his right shoulder and pivoting on hisright leg it would more
likely cause hisright hip arthritis. However in overdl fact finder evauation of both the daimant’s
credibility and the causation issue, it is noted the clamant never gave Dr. Stark  this history, and his
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DSC work did not involve any carrying of weights. In this regard the fact finder so notes Dr. Fong
knew of his post retirement trucking activities only from reading Dr. Stark’ s report in connection with
Dr. Fong's medica records review, and only by reading the reviewed medical reports did Dr. Fong

know claimant’s 1995 left knee bumping preceded aspirations need, clamant insteed steting to Dr.
Fong this condition resulted from his pre and post surgery right hip condition.

Dr. Fong'sreview of the extensive medical records submitted to him indicated the reviewed
records dated amost entirely to the post 6/91 retirement period. The fact finder notes most he
reviewed at CX 4 arereflected in Employer’ s Exhibits. The fact finder notes those pre 6/91 records
reflected in Dr. Fong's report, and even the onesin 8/91, late 1991, early 1992, which mention some
sort of arthritis, as Dr. Fong stated either do not mention the location of the arthritis or like others are
illegible. Dr. Fong stated that the medica records he reviewed did not go back far enough in the
patient’ s treatment course to demonstrate that he had any problems while he was working as a
longshoreman. The fact finder notes, as did Dr. Fong, the limited notes referable to the chiropractor
clamant said he went to, with *“no notes whatsoever from Dr Lugi’s office indicating whether or not the
patient had hip or back problemsin the late 80's/early 90's.” Dr. Lugi is statedly the orthopedic surgeon
he went to & that time. Although clamant failed to advise him of hisleft knee bumping incident and he
learned about it only in reviewed trestment records, Dr. Fong opined there was adight medica
probability his repetitive longshore work activities lifting and carrying heavy |oads aggravated or
accelerated his left knee' s osteoarthritis but he indicated it could not be reasonably accepted the knee
bumping injury was related to hislongshore work. Asreflected in andysis above, Dr. Fong in making
these statements did not have knowledge of the specifics of claimant’s actuad DSC work activities, or
the exertions involved in such activities, he was basing this dight probability statement on described
earlier Longshore Act activities with other sevedores. Dr. Fong'swork demands understanding
impresses as an amadgam of clamant’ s longshore activities over time.

While the daimant’ sknee is not the subject of this claim, assessment of his overdl credibility is
afactor in hisunscheduled clams. Such an assessment is affected by what this claimant, who
persondly impressed at hearing as an intelligent, business-experienced individua, €ected to tell and not
to tdl evaduating specidists, and how he varioudy described the basis of his orthopedic claim, these
among some of the factors bearing on an overdl credibility evauation asit affects his orthopedic clam.
Claimant’s credibility is affected by these sdlective and inconsistent and contradictory representations..

Dr. Stark on cross examination pointed out the inconsgstencies in clamant’ s various
representations as to when his hip pain sarted and whether his hurting was afactor in his retirement,
questions of fact he said. In so responding, Dr. Stark had reviewed claimant’s medica records. Dr.
Stark explained why, because of his age and autopsies on young men, he suspected the claimant had
prior hip arthritis and if what claimant testified asto pain in his hip prior to retirement was taken as truth,
the mogt likely cause would have been degenerative arthritis. Both Dr. Stark and Dr. Fong indicated
based on x-rays there was arapid progression in his right hip arthritis between 3/92 and 12/94, and
Dr. Stark indicated that because the rapid progression was clinically and radiographicaly
contemporaneous with and coincidental with his post retirement salf employed trucking activities, he
opined it more likely these activities contributed to his hip problem than the DSC activities which
ceased in 6/91. And it is, hetedtified, more reasonable to conclude the hip replacement need was the
result of the naturd progression of his degenerative condition subsequent to his 6/91 retirement.
Clamant’s counsd’ s question indicated claimant had firgt sought treatment for his right hip arthritisin
1992, eight months after longshore retirement, in 2/94, Tr. 358-59.

Dr. Stark testified he has pretty good knowledge of what a caterpillar operator does when

operating this machine and he volunteered that even within the same models there are controls which
dtick or require more force in manipulation. The use of foot controlsin this operation and his post
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retirement truck driving would load the hip; asticking pedd difficult to operate would load the hip
differently than a non-sticking pedd. Having so said, Dr. Stark by the content of and his in-person
testimony persuasvely explained why, if loading of clamant’s hip were required because of
gticky/problems with the controls, he believed it unlikdly that thiswould be a possible source of
clamant’s hip worsening, and he indicated if the caterpillar operator’s peda was sticky or had to be
pushed this would not affect his opinion such activities would not accelerate clamant’ sright hip
condition. It might temporarily aggravate it while performing this activity but it would not cause a more
rapid deterioration of the joint. Tr. 378.-382, 390-397. He explained loading the hip, to be ahistory of
hip loading so asto cause, acceerate or contribute to the hastening of hip arthritis, including his hip
surgery, the basis of Dr. Stark’ s responses as to cross examination questions which assumed such
activitiesin his longshore work, would have to involve exertiond activities carrying weights and
activities beyond the body’ s day-to-day entire body weight. Which Dr. Stark testified was not what
was involved in climbing on and off the“Cat” or pushing foot controls, as described. And while he
indicated caterpillars vibrate like crazy, asfar as Dr. Stark knows vibration is not incriminated in the
medica literature on osteoarthritis, he did not believe any presumed vibrations caused, accelerated or
aggravated clamant’s hip condition. Asthe fact finder noted above in andysis of the clamant’s
description of what was strenuous about his DSC work, he did not testify to any foot control
problemg/sticky problems in working the Cat at DSC, at any time or in 6/91,

Dr. Stark on cross examination advised counsdl of 18 specific medicd literature abstracts on
unilatera and bilaterd hip arthritis he reviewed in connection with offering his expressed opinions.
Claimant post trid argues these studies should carry no weight because Dr. Stark produced no
comments from the studies which support his reasoning. However dl Dr. Stark was asked for was an
identification of the abstracts, and from Dr. Stark’ s well reasoned medically based opinions on the
osteoarthritis here and the manner in which he handled and expressed himsdlf and explained his
opinions and their bases in person, there is no reason not to believe that the research Dr. Stark cited
and brought to hearing are in accord with his representations and add weight to his opinions which
impressed as objective overdl and medicdly well-founded..

Dr. Stark explained that the timing of the occurrence of the rapid deterioration here, dincaly
and radiographicdly, isafactor in lack of causation consideration in the absence of any datawhich
saystruck driving caused the problem. Claimant in arguing that Dr. Stark’ s opinions are so
contradictory and inconsistent, inherently incredible and patently unreasonable and cannot qudify as
substantial evidence, or persuasive evidence uses Dr. Stark’ s cross examination testimony at Tr. 362-6
in conjunction with his report’ s satements. These are found to be mistaken interpretations as argued
by counsel asto Dr. Stark well-explained cross examination responses. Responses where Dr. Stark
explained he founded his opinions on the numerous factors of dlinicd, radiogragphic and
contemporaneous time factors, the relaionship of his post 6/91 activities to his complaints for which
treatment was sought and recorded, the remoteness of his DSC work activities at retirement to his
complaints. Founded aswell in Dr. Stark’s persond knowledge and appreciation for what caterpillar
operations work involves exertionaly and knowledge of the DSC caterpillar operations dbeit at a
later period. Based dsoon Dr. Stark’s knowledge of and expertise on what permanent aggravation
or acceleration of an arthritic hip meansin his opinion, verses pain on motion of an arthritic hip.

Further Evaluation Oseoarthritis Claim Conclusions of L aw

The record reflects the following on theissue of 820 (8) invocation on Claimant’s alegation
that the established harm to his bodily frame, i.e., hisright hip osteoarthritis, resulted on a cumulaive
trauma basis from his physica exertionsin operating the “Cat” tractor during the nine days prior to his
June 25, 1991 retirement, aswell as on his claim his many years of operating equipment at the Port of
Pittsburg primarily, especidly the “cat,” aggravated, accel erated and exacerbated long-standing, mostly
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asymptomeatic right hip osteoarthritis. By the report of Dr. Juon-Kin K. Fong, dated November 19,
1998, (CX 4), clamant adduced some evidence tending to establish that Longshore Act working
conditions including manua work and gangways walking, loading and unloading, even after he became
a Cat driver may have provided some basis, as Dr. Fong opined, to say cumulative trauma led to his
right hip problems.

Dr. Stark’ s report and opinion congtitutes such evidence as a reasonable mind might accept as
adequate to support a conclusion the clamant in his 6/91 DSC work did not suffer cumulative trauma
contributing to, aggravating, exacerbating, or accelerating on any permanent basis or hastening hisright
hip’s degenerative osteoarthritic condition and 12/94 hip replacement, and it is specific and
comprehensive in his congderation of the factsin thisworker’s case and condition so as to rebut the
§20(a) presumption. Further it isfound and concluded on weighing the entire record that Dr. Stark’s
evidence isfar more persuasive than Dr. Fong' s report. Dr. Fong's opinions are so tentatively
expressed and in opinion he comments on the voids and questions this worker’ s presentation raises on
the causation issue including:  the lack of any indication of a significant right hip osteoarthritic condition
prior to his 6/91 retirement, and his treeting evidence which reflects complaints based on subsequent
work activities and a1994 fall.

Asreflected in summary above Dr. Stark comprehensively and specificaly considered the
nature of the damant’s Cat climbing work activities he now clams condituted cumulative trauma. He
consdered in hislack of causation opinion clamant’s treating clinica and radiographic records, what
evidence there was as to any pre 6/91 complaints and limitations and Dr. Stark well reasoned and
explained on cross examination why he did not believe the DSC 6/91 work activities claimant
described condtituted a cumulative traumawhich on any permanent basis affected the natura
progression of his underlying right hip arthritis, or hastened his hip surgery. Dr. Start in person was
most persuasive and he has the credentids in the field of which he speaks as described in testimony and
CV EX 46, and heis Board certified. Dr. Fong's experience is unknown.

Moreover on this orthopedic clam claimant presents significant credibility problems. After not
relating to Dr. Fong any pivating involved in climbing the Cat, pivoting being the subject of Dr. Fong's
evaudion interview, and it being difficult to understand why this would be omitted by claimant had it
occurred as he related at hearing, his testimony as to ascending/descending the Cat 10-12 times daily in
the four hours he worked for DSC in 6/91 did not strike as plausible to the work circumstances, when
only four hours of pile pushing work on the Cat was required of the engaged longshoreman. While he
lessened this number on cross, how he impressed on this revised representation on the stand, with the
indication he would have to descend o often because he as an experienced Cat driver would position
the Cat so poorly on the pile did ring true. His represented number of descenty/ascentswas contested
by Ms. Kelsey’ s testimony, testimony more reasonable to the work circumstances.

Then the evidence belies his represented need for a smoke contributed to ten times up and
down the Cat in four hours over his 36 hours of 6/91 DSC work. The treating evidence indicates the
clamant has not smoked in 20 years. His represented need to descend for a smoke indicated that in
this, and probably in his other representations as to why he would be on and off so often, the claimant’s
testimony was not candid and straightforward as it bears on daily times off and on in the limited hours
of actual operation 6/91 at issue. Additiondly he reflected no pivoting in his DSC work to Dr. Fong
where work activities pivoting was atopic of discusson, and he poorly or incorrectly described to Dr.
Fong just what the exertiona nature of his DSC work was. When he reflected, dthough he could
ascend the Cat from right or left Sde, that he thought his hip arthritis was not bilateral because as aright
handed individua he believed he climbed the Cat by using his right leg to pivat, this gppeared a
layman’s representation on amedica condition’s causation, including whether right hand dominant
individuas are right leg dominant in activities in which both legs must be used, like dimbing, and where
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the piece of equipment can be climbed from left aswell asright Sde. This seemed aled, self-serving
representation with alitigation flavor.

Then clamant appears to be sdective in what he represents to examinersincluding his
conflicting Statements to treating physicians as to when hefirst experienced right hip problems, his
varying deting of when they increased in symptoms and intensity, his omission to some physcians of his
ladder fall history and the 1994 truck fal onto hisright hip Sde and back with symptoms for which he
sought medical atention in the year of his later hip surgery; and his later omisson in some reports that
just prior to his need for 1995 knee aspiration he bunked his knee on a bumper while attributing these
problems to his hip surgery’ s effects.

Then thereis the impresson clamant left when he testified as to his reasons for retiring in 6/91
at age 68 which bear on his credibility. He had worked steadily in hisusua Longshore Act work
pattern until his retirement and subsequent to his retirement he increased his time spent in his business
enterprise, actively driving histruck or caterpillar as Dr. Stark understood, injuring himself in physicaly
demanding trucking and repair work activiites as he reported to treating physicians. He hastold
examining specidigsthat he did not retire due to his physical condition, which conflicts with his
testimony. On the § 10 involuntary retirement issue, histotal presentation would not persuade he was
an involuntary retiree 6/25/91 so that 8 10 (d)(d)(A) would not gpply in the event ether or both of his
unscheduled claims are found compensable. (See also depositions at EXs 42,43.)

While claimant argues that Dr. Stark’ s opinions are so contradictory and inconsistent they do
not rise to the substantia evidence levd, thisis not the fact finder’sview. The damant's
incong stency/contradictory arguments are founded largely in the inconsistent and sdlective history and
symptoms statements claimant has given in histreating record and to evauating physicians, including
the incongstent and conflicting dating of his right hip symptoms/their sgnificance or intengity. The
clamant’s own inconsistent and contradictory statement as to symptoms with his post retirement
trucking activities, symptoms and events reflected in his tregting records, in large measure cregte and
contribute to claimant’ s inconsistency/contradictions argument.  Dr. Stark persuasively explained from
the 1992 clinica and radiologica evidence his reasoning as to why claimant’ sright hip arthritis was not
affected in any compensable way by his DSC “ Cat”work which ended in 6/91 and why he opined it
was more likely than not it was the natural progression of his hip osteoarthritis condition which was not
permanently affected by any symptoms he may have experienced in his DSC activities, about the
presence of which there are significant credibility problems for the fact finder on review of the
clamant’s conflicting and incondstent statements over time. Dr. Stark’ s report must be viewed
caefully againg dlaimant’s arguments, Post Trid Brief 8:11-9:21 to fully gppreciate it isthe damant’s
conflicting, incondstent and selective statements to examining and evauating physcians asto his hip
symptoms and injury history, including to Dr. Stark and Dr. Fong, which provide the basisfor
clamant’sargument. Incduding daimant’s downplaying of the effect of his severd fdls.

Clamant’s podt trid argument faulting Dr. Stark for not indicating “the specific traumas could
be areason for the unilatera hip problem after being aggravated over and over again a work and finaly
by” hislast days of DSC work, preceded by his argument’ s statements as to “ specific injuries which are
not documented in the file” asabasisfor Dr. Stark missing congderation of a combination of thetwo in
a causation opinion does nat, first, specify which specific traumas he isreferring to; and then does not
condder that it is dlamant’ s fallure to advise his examining and evauating physiciansin anon sdective,
non contradictory, congstent and non confusing fashion just what he experienced over the years so that
he could be found reliable and credible that contributes. Dr. Fong, his own evauator, had problems
with what claimant related to him when he reviewed them againgt dlaimant’s medica records, as did Dr.
Stark. Other agpects of claimant’s argument attacking Dr. Stark’ s credibility strike, at Brief, pg 10:19-
11:20, and particularly at 10:25-11:10, as alayman’s medica opinion contesting Dr. Stark’ s medica
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explanations and expertise. Further thereisin clamant’ s slatements to various physicians since his
retirement indications that in his business operations he not only drove one of his trucks he exerted
himsdf sgnificantly physicaly in such operations resulting in injuries, and on thisrecord it isin these post
6/91 work activities that he first contemporaneoudy represented to treating physicians that he was
experiencing symptoms affecting hiswork abilities. Histreating pre 6/91 records do not reflect such
informetion, there are significant voids and questions raised by his presented treating records as to the
presence of any sgnificant right hip symptoms until the significant 1994 dinica and radiographic
deterioration, as his own evauating specidist noted, and the clamant is not credible. To fault specidists
who are dependent on a patient’ s veracity for expressed opinions for the problems arising from the
patient’ s contradictory, inconsstent, confusing and selective representations does not erode the
persuasive vaue of the specidist’s best judgment and opinion on what is presented to him.

Dr. Fong' s opinions are of little weight on DSC work causation, aggravation, acceleration
exacerbation or hastening of hisright hip ostecarthritic condition as they were based on physicd
activitieswhich clamant related to him which he did not perform in 6/91. While he may have
performed what he related to Dr. Fong in earlier Longshore Act work, he did not perform it with DSC
in his nine work days, 36 hoursin 6/91 or probably at any prior time.

Claimant had full opportunity to evidence his orthopedic clam. Based on Dr. Stark’ s specific
and comprehensive opinions, well reasoned on the medical documentation on which herdlied, and
given the significant problem with the claimant’ s credibility in his reflection of the activities he performed
at DSC in 6/91 which he claims contributed to or hastened hisright hip ostecarthritic hip condition and
12/94 surgery, and weighing dl the evidence the clamant has not persuaded under Greenwich by
probative evidence that this condition occurred in the course and scope of and arose out of his 6/91
DSC work. He has not under Greenwich persuaded his DSC work on any permanent basis
aggravated, accelerated, exacerbated, contributed to or combined with his underlying osteoarthritis
condition on any cumulative trauma basis so asto result in his post retirement condition and surgery and
to be compensable under this Act, and it is more likely than not from the evidence that post retirement
injuries were the contributing, combining and aggravating factor. It is so found and concluded. Thusthe
clam for benefits based on acumulative traumain DSC employ the last nine days of his6/91 work is
denied.

Other Issuesincluding Statute of Limitations | ssues

The following satements are made on some of the issuesraised in this matter which are moot
given the causdity findings above and denid decisonsreached. In theinterests of judicid efficiency and
snce review of the evidence to decide the above issuesinvolved review and consderation of
evidence/factors which bear on some of the issues below these observations are made. Not all issues
were briefed by the parties but some were.

Asindicated above, on the 8 10 involuntary retirement issue, from his presentation on the facts
he would not persuade he was an involuntary retiree 6/25/91 so that § 10 (d)(d)(A) would not apply in
the event ether or both of his unscheduled claims are found compensable.

Since the first possible date claimant could have known he had awork related disability from
his MDS condition was when the condition cameto light in connection with his 12/94 hospitaization
and its diagnosi's, and notice was given by his 6/6/96 claim within the two year applicable 812 time limit,
were his MDS claim compensable it would be found 812 notice wastimely given.

On the hip daim and Employer’s 813 defense: Claimant’ s contends his hip claim was timely
filed because until Dr. Fong’'s 11/19/98 report he never had knowledge of a cumulative injury as he did
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not know what a cumulative injury clam was until he spoke with legal counsd, and until such time as
Dr. Fong pronounced his hip aresult of hiswork he could not have known he had aworker’'s
compensation claim. And further, employer has not evidenced that any doctor prior to Dr. Fong told
him he had acumulative traumato his hip, or that it could be the result of work, and he unknowingly
retired without referring to his hip athough it was bothering him.

Fird, the damant’ s testimony that any right hip problems played any part in his 6/91 retirement
decison, or that he had any right hip symptoms affecting his 6/91 work abilities and earningsis not
persuasive due to the manner in which he presented, and treatment evidence which does not indicate
such or isunclear, as Drs. Fong and Stark’ s evidence review commentsindicate. Further Claimant’s
lack of knowledge or awareness argument until Dr. Fong's report, areport to his counsd over two
years ater hefiled hisclaim of right hip injury dueto DSC stressand strain, isnot persuasve. These
filing facts persuade that as of no later than 6/6/96 this claimant knew, or had reason to know that he
had a cumulative traumaclam, which he was then pursuing. The question of any earlier date for
consdering the employer’s 813 defense which has not been briefed is moot given the lack of causation
holding.

On the hearing loss claim as noted above, Claimant suffers from an agreed work-related
hearing loss in the amount of 2.5% binaurd, entitling him to an award of 5 weeks of permanent partid
disability benefits, at the weekly rate of $682.14, or atotd of $3,410.70, For this amount the
gtipulations and record reflects that Diablo Services Corp. isthe last responsible employer. On 4/20/99
DSC paid the claimant this $3,410.70. RXs10,11. On 12/10/98 DSC by counsd letter at RXs 44, 45
offered to sattle the hearing loss claim for $9,000 inclusive of fees and costs.

On thisclaim the record indicates Dr. Barry C. Barron, an otolaryngologi<t, reported June 13,
1996 (EX 20 a 75) that Claimant's hearing loss had progressively worsened in the prior four to five
years and that such lossisreflected in his serid audiograms since “ hisfirgt audiogram four to five years
ago in Stockton.” (Id.) Dr. Barron evauated a claimant’ s request and stated he would consider the
clamant a borderline candidate for hearing aids at that time, and he should be reevauated for suchina
year’stime. Dr. Steven T. Kmucha, dso an otolaryngologist who evauated for emlpoyer, took asmilar
history report but did not reflect any needed hearing aids treetment or follow up. Dr. Baron apportions
70% of the hearing loss to his maritime employment and the remainder to other factors such as
presbycuss, hisyears as atruck driver and recreationa noise exposure. (RX 20, RX 19 at 78)

Claimant is dso entitled to an award of future medical benefits for his binaurd hearing loss,
including hearing ads if such should ultimately be medicdly indicated for him and dl of these benefits
shall be subject to the provisons of Section 7 of the Act. To this employer now agrees. As of Pre-Trid
Statement according to claimant who on this basis seeks an attorney fee on the hearing lossclaim. On
Post Trid Brief employer, under §28(b) and Armor v. Maryland Shipbuilding and Dry Dock Co., 19
BRBS 119, urges no successful prosecution beyond what employer volunteered to pay. But employer
did not volunteer to pay medica expenses on the hearing loss clam. Thus the raised attorney fee issue.

Attorney’s Fee

Employer in Post Trid Brief agrees Clamant's attorney, having successfully prosecuted his
hearing loss claim, is entitled to a fee to be assessed againgt the Employer or Carrier (Respondents),
but only for services prior to its December 10, 1998 offer.  On the atorney fee question here, the
parties are advised only those lega services rendered and cogts incurred on the hearing loss claim after
November 24, 1998, referra for forma hearing will be considered by this Office. Services performed
prior to that date should be submitted to the Digtrict Director for her consideration. The parties are
strongly urged to settle and resolve this matter. |f they are unable to resolveit, and believe submission
here is gppropriate, camant shdl submit afully supported and fully itemized fee application only for the
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period for which this Office has jurisdiction, sending a copy thereof to the Employer’s counsd who
shdl then have fourteen (14) days to comment thereon. A certificate of service shdl be affixed to the
fee petition and the postmark shal determine the timeliness of any filing.

ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law and upon the entire record,
the following compensation order isissued. It istherefore ORDERED that:

[. Clamant’s 6/6/96 claim for benefits under this Act based on occupationd disease exposure
injuriesin his 6/15/91 through 6/25/91 employment with Diablo Services Corporation is Denied.

2. Clamant’s 6/6/96 claim for benefits under this Act based on a cumulative traumaright hip
orthopedic injury in his Diablo Services Corporation 6/15/91 through 6/25/91 employment is Denied.

3. Clamant is aso entitled to an award of permanent partia disability benefits for his 2.5%
binaura hearing loss based on his $682.14 compensation rate at injury, payable by Diablo Services
Corporation with 28 U.S.C. 81961 interest payable from date due to date paid with Diablo Services
Corporation entitled to a credit against such for any payments made.

4.. The Employer shal furnish such reasonable, appropriate and necessary medica care and
treatment as the Claimant’ s work-related hearing loss injury referenced herein may require.

ELLIN M. O'SHEA
Adminigrative Law Judge

San Francisco, Cdifornia
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